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5
Emerging EC Commercial Policy

EC commercial policy is still in its infancy, as it is for most WTO members,
but it has already had to cope with topics that, for better or worse, at-
tracted a lot of attention at the Seattle WTO Ministerial: services, trade
and labor, trade and competition, public procurement, trade-related intel-
lectual property rights (TRIPS), and investment. This policy is not yet
driven by EC Uruguay Round liberalization commitments simply because,
so far, as for all WTO members, these are limited, and in some cases even
nonexistent. The 1995 Uruguay commitments in services and the 1997
agreements on basic telecommunications (hereafter telecoms) and finan-
cial services are mostly standstill commitments. WTO commitments on
public procurement consist of general principles to be followed in bidding
procedures, and of a list of agencies and bodies that must abide by these
principles. And WTO negotiations on international investment, trade-
related competition, and labor issues may never be launched. The only
topic of commercial policy with EC commitments is TRIPS, but it is in-
cluded in a much wider, older framework of international treaties.

In the absence of WTO commitments, emerging EC commercial policy
is largely shaped by another force: the Single Market Program (SMP). As
mentioned in chapter 4, the SMP was launched by a group—the European
Round Table of Industrialists—that did not want the scope of reforms to
be undertaken by the EC to be limited to manufacturing. The ERT 1985
Plan included opening to intra-EC competition key nonmanufacturing
activities, such as telecoms, transportation and other essential infrastruc-
ture services, and public procurement. The SMP was officially initiated in
1985, a few weeks after the ERT Plan. It has necessitated (and still does)
the adoption of a large number of EC regulations and other legislative in-
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struments, particularly in services and public procurement, which have
been slowly and painfully (as shown in this chapter) in the process of
being implemented since the mid-1990s.

The dynamic interactions between EC commercial policy and the SMP
are (and will be) shaped by the balance of power between the Community
and its member-states. Whereas trade policy (defined as dealing with
goods and related topics in the introduction to part II) is under the Com-
munity’s exclusive competence, EC commercial policy is often under the
joint competence of the Community and its member-states—but with
marked nuances. At one end of the spectrum, the Community is dominant,
with the Commission’s exclusive power to impose discipline on member-
state subsidies and its leading role in merger and competition policy. 

At the other end of the spectrum, the Community relies on a narrow
treaty basis for labor issues, where it plays a very limited role as catalyst.
Services, TRIPS, and public procurement fall between these two extremes.
The Nice TEC version (2001) has tilted the balance somewhat toward
exclusive Community competence by expanding the qualified majority
rule to a range of service and TRIPS issues—although this change is much
more modest than it appears at first glance (see below).

This delicate balance of power between the Community and its mem-
ber-states on commercial policy is in permanent flux under the pressure
of two additional, unrelated (indeed often opposed) forces. First, the
Community relies on the legal basis established by the Court of Justice in
the late 1970s and early 1980s—the 1979 Cassis de Dijon ruling and a few
other key procompetitive rulings for the various topics covered by com-
mercial policy (in particular the 1982 British Telecom ruling regarding ac-
cess to networks in services). This reliance on a legal corpus, not just on
negotiations between member-states, is (and will be for the foreseeable fu-
ture) a major difference between the SMP and WTO perspectives.1

During the first 40 years of the Community, the Court mostly dealt with
trade in goods, and its rulings gave clear priority to the elimination of
intra-EC obstacles—magnifying trade diversion costs, in particular, when
such “obstacles” were in fact sound economic practices. However, since
the early 1990s, the Court has recognized the intrinsic difficulties of deal-
ing with trade in services and regulatory matters, and the deep differ-
ences among member-states on many key issues such as the role of “ser-
vice of general interest,” tolerance of monopolies, etc. As a result, the
Court has left member-states more freedom in these domains (indeed,
meanwhile, the Court has evolved in the same direction in the domain of
goods, as is best illustrated by its 1993 Keck and Mithouard ruling; see chap-
ter 4). The resulting, more balanced approach by the Court culminated in
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1. Indeed, there is a striking parallel between the EC Court of Justice and the US Supreme
Court on most of the aspects examined in this chapter; for details, see Goodman and Frost
(2000).
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its 1994 ruling on joint competence of the Community and its member-
states for most commercial policy matters the scope of which has been for-
mally reduced by the Nice TEC version.

The second force that has shaped the balance of power between the
Community and its member-states (and still does) is European politi-
cians’ perspectives. Until the late 1980s, member-states were jealous of
their trade policy prerogatives (the communitarization of trade policy has
not been an early, rapid, or easy process, as seen in the previous chapters),
and most European politicians resisted devolving more power to Brus-
sels. By contrast, since the early 1990s, European politicians have looked
much more favorably on harmonization. They refer less and less to the
concept of “subsidiarity” (actions should be taken at the lowest efficient
layer of decision), much celebrated in the late 1980s and early 1990s, but
mentioned only once in the Nice TEC version. And they dismiss the fact
that regulatory competition between member-states can be an essential
source of cost-efficiency and benefits to the EC (for a thorough analysis of
the good economic reasons for diversity across countries in domestic poli-
cies dealing with the topics covered by commercial policy, and an expla-
nation of why harmonization is not necessarily a welfare-enhancing
proposition, see Bhagwati and Hudec 1996).

However, this politicians’ call for harmonization is ambiguous, as is
best illustrated by the fate of services and TRIPS in the Nice TEC version.
The shift, under this Treaty, of a large group of services from unanimity to
qualified majority rule does not represent a dramatic change, for either
legal or political reasons. Legally, following the “parallelism” approach
(in EC parlance), the unanimity rule in services will continue to prevail for
all provisions of international agreements (e.g., on taxation or on social is-
sues) that require unanimity in the adoption of intra-EC decisions. Politi-
cally, the history of EC trade policy has amply shown that consensus is
still often the de facto rule in the many cases where member-states “trade”
their signatures on agreements under the majority rule for their signa-
tures on agreements under the unanimity rule. The range of services left
under the unanimity rule (audiovisuals, education, and health and social
services; to which one should add transport, which remains governed by
specific Treaty provisions) is important and large enough to leave many
decisions de facto under the unanimity rule.

What then does the proharmonization shift among European politi-
cians mean? It seems much more a mirroring of the fear of regulatory
competition (within the EC, and between the EC and the rest of the world)
than a desire to really “harmonize”. In fact, harmonization is a very con-
venient argument for European politicians, for three reasons. First, it al-
lows them to put the blame for the necessary regulatory reforms on “Brus-
sels,” in sharp contrast to regulatory competition, which would require
hard decisions from member-states. Second, it offers to every member-
state the opportunity to include national provisions in European regula-
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tions, and hence to possibly “grandfather” domestic regulatory key fea-
tures, as is best illustrated by the notion of “service of general interest” in
services (see below). Third, after the introduction of the euro, harmoniza-
tion appears as a “must” to many European politicians, who tend to be-
lieve that a single currency should bring the same price for the same prod-
uct all over Europe. Hence they are keen to ensure what they call “fair”
competition in Europe—inhibiting, by the same token, the procompetitive
effects of the euro, by far its possibly most positive feature. 

All these aspects are consistent with the “statist” reaction underlined in
chapter 1, and they are illustrated again and again by the typical history
of SMP directives in services: The Commission tables a relatively pro-
competitive draft, which is then copiously peppered with harmonization
provisions, which are traded between member-states and powerful in-
cumbent vested interests, and which increasingly limit the scope for reg-
ulatory competition, to the satisfaction of the remaining “dirigist” clusters
of the Commission.

With these driving forces in mind, it is interesting to look at box 5.1 and
table 5.1, which aim to capture the implicit preferences of the three key EC
institutions (the Council, the Commission, and the Parliament) on the six
topics of commercial policy by examining the texts released by these in-
stitutions for the Seattle WTO Ministerial.

Box 5.1 suggests organizing the chapter in six sections. The first section
deals with services, an important issue for the three institutions and the
most important potential source of gains from liberalization. The second
section deals with trade and labor, a dominant topic in the three agendas,
despite its negative impact in the WTO forum. The third section looks at
competition policy, which is important for the three institutions, despite
the limited benefits to be expected from internationalization. The fourth
section examines public procurement, a domain surprisingly secondary
for the three institutions, despite its often-celebrated large benefits from
liberalization (a contradiction that will receive some explanation below).
The fifth section looks briefly at TRIPS and investment issues, which are
both more marginal, but for different reasons. The concluding section
summarizes a few proposals that the EC should ideally table in the com-
ing round of negotiations.

The chapter leads to two general conclusions that shed some light on EC
commercial policy in the WTO context. First, EC commercial policy has
been deeply permeated by services (the only topic certain to be covered by
the coming negotiations under the Uruguay Built-in Agenda) with the
SMP core focus on regulatory convergence (harmonization), to the detri-
ment of regulatory competition (liberalization). If unchanged, this feature
will make the EC a difficult partner in the coming WTO negotiations. But
it will also make multilateral liberalization of services an attractive oppor-
tunity for the EC, because it will boost the incomplete, and still partly re-
versible, intra-EC liberalization—a situation not without similarities to the
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EC Common Market in manufactured goods, which has greatly benefited
from subsequent GATT rounds (see chapter 1).

Second, by contrast, the EC has unfortunately not drawn from its own
internal liberalization the most interesting lessons for the future WTO
round. For instance, it did not underline the benefits of focusing de facto
on two “modes of delivery” of services (cross-border and establishment),
as the EC has progressively learned to do—instead of invoking systemat-
ically four modes, as the WTO still does. Nor did the EC make clear the
profound reasons that have induced EC member-states (and still do) not
to link trade and labor issues within the EC. And the EC did not empha-
size the fact that priority should be given to national competition law and
its firm enforcement. The EC also did not insist on the fact that its ap-
proach to state aid is much better than GATT provisions on countervail-
ing actions. Last, the EC did not recognize the fact that gains from liber-
alization in public procurement rely more on swift, effective dispute
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Box 5.1 The EC commercial policy revealed at the Seattle
WTO Ministerial

The topics of commercial policy covered by the texts released for the 1999 Seattle
WTO Ministerial by the three European institutions are summarized in table 5.1, fol-
lowing the approach used in table 4.1 (see chapter 4).

These crude measures of the relative importance of the topics related to commer-
cial policy suggest two major lessons. First, the Commission and the Council have rel-
atively similar agendas, with trade and labor as the preeminent issue and public pro-
curement as the least important one. Paradoxically, investment (a domain where the
Commission is not much involved) ranks higher than services (one where the Com-
mission has expanded its grip) in the Commission agenda, whereas the contrary is ob-
served for the Council agenda—a twist that may reflect the Commission’s attempt to
use WTO negotiations as a way to extend its power, and the Council’s opposition to
such a move. Second, the Parliament differs, surprisingly at first glance, from the Com-
mission and Council. In particular, services attract its attention much more than the
trade and labor issue, for reasons explained in the main text.

For each of the six topics covered, table 5.1 aims also to capture the economic
“tone” of the Commission text by looking at the frequency with which 15 key terms 
(and their variations) have been used: five terms are associated with a proliberali-
zation tone (competition, liberalization, market access, mutual recognition, and open
[market]), 5 terms suggest a more “neutral” view of liberalization (barriers, disciplines,
nondiscrimination, subsidies, and transparency), and 5 terms reflect a reluctant ap-
proach to liberalization (progressive, harmonization, regulation, safeguard, and reci-
procity). The texts about services are relatively intensive in proliberalization terms (a
first view to be seriously qualified in the Parliament case, as shown in the main text),
whereas the texts about public procurement and labor are quite balanced. By contrast,
the texts about competition, investment, and TRIPS are loaded with reluctant terms
(quite unexpectedly for competition).

For the sake of minimizing quotes, the chapter refers to the Commission text, and
refers to the two other sources only in cases of noticeable differences among the three
texts.
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settlement procedures at the disposal of the bidding firms feeling unfairly
treated than on transparency per se.

The EC experience suggests a last general lesson. Because liberalization
of commercial policy tends to be done through regulatory reforms, the
design of appropriate reform measures should not exclusively rely on po-
litical trade-offs heavily loaded by vested interests (as it did too often in
the past in the EC)—but it should make increasing use of a cost-benefit
approach based on economic analyses.

The EC SMP in Services: 
In Need of a WTO Boost

In the mid-1980s, the Common Market was limited to the manufacturing
sector, amounting only to a fourth or a third of member-state GDP. Most
market-based services, representing half to two-thirds of member-state
GDP, were left untouched by intra-EC liberalization. To a large extent, this
situation reflected the complex provisions of the Treaty of Rome about
services, which can be presented in four basic components.

First, the Treaty of Rome relies on the four modes of delivery on which
the WTO legal framework is also based. Article 49 (ex 59), which opens
the Treaty chapter on services, and Article 39 (ex 48) on labor movement
deal with the freedom to provide services in a way that covers both 
cross-border trade (mode 1 in GATS parlance) and movements of service
providers (mode 4). Echoing mode 2 (movements of consumers of ser-
vices), several articles in the Treaty principle section (for instance, on citi-
zenship) ban restrictions on the free movement of persons. Article 43 
(ex 52) bans restrictions on the right of establishment (mode 3 of GATS).

Second, a key issue is whether all these provisions are directly applica-
ble (they can be enforced by national courts without specific Community
actions) or not (i.e., they require directives to be adopted by the Council
of Ministers and translated into member-state laws, i.e., a long process).
The international impact of applicability may be considerable. For in-
stance, the second paragraph of Article 49 (ex 59), which is not directly
applicable (contrary to the first paragraph), may allow the possibility of
discriminatory treatment against non-EC service providers established
within the Community—opening the door to an EC reciprocity-based ap-
proach to liberalization of services, and to international conflicts.

Article 39 (ex 48) on labor movement is directly applicable, as firmly
clarified by the Bosman ruling of the Court of Justice, as is Article 43 
(ex 52) on the right of establishment. Similarly, the Court of Justice has re-
peatedly stated, since its 1974 van Binsbergen ruling, that the first para-
graph of Article 49 (ex 59), on the principle of nondiscrimination between
EC service providers on a nationality or residence basis, is also directly ap-
plicable. In an approach echoing the legal structure for goods (see chapter
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4), the 1991 Stichting Collectieve Antennevoorziening Gouda ruling of the
Court of Justice made clear that the freedom to provide services under Ar-
ticle 49 (ex 59) can be limited by member-state laws only to guarantee the
achievement of an “essential public interest,” and without going beyond
what is necessary to achieve that objective.

By contrast, the other Treaty provisions on services are not directly ap-
plicable. These provisions require that directives be developed and en-
forced, and that has been the raison d’être of the SMP. Of course, there are
“in-between” cases where the applicability issue becomes very complex.
For instance, Article 43 (ex 52) on the right of establishment, although di-
rectly applicable in principle, requires de facto specific directives in the
case of professional services (under Article 47 [ex 57]) to solve the prob-
lem of equivalence of diplomas, an absolute prerequisite for opening the
markets for these services in an effective way.

Third, two other clauses of the Treaty chapter on services deserve at-
tention because they have deeply shaped SMP coverage. The first clause,
in Article 52 (ex 63), reads: “priority [for liberalization] shall as a general
rule be given to those services which directly affect production costs or
the liberalization of which helps to promote trade in goods.” It reveals the
resilience of the negative perception of the economic role of services in
Europe. The distinction between infrastructure and “other” services is bi-
ased against a uniform (across-the-board) liberalization of services; it in-
creases the level of effective protection which can be granted to goods.
(Liberalizing infrastructure services reduces the costs of producing 
goods, and hence increases the value added of the domestic production of
goods, relative to the value added in foreign production, all other things
being constant.) In other words, liberalizing infrastructure services favors
trade in goods (if the costs of moving goods decline relative to costs of
moving information about goods), or international direct investment in
goods (if these relative costs increase). 

The second clause of the Treaty on services to be examined more closely
is in Article 53 (ex 64): “Member-states declare their readiness to under-
take the liberalization of services beyond the extent required by the direc-
tives issued pursuant to Article 52:1 (ex 63:1), if their general economic sit-
uation and the situation of the economic sector concerned so permit.”
(Author’s emphasis) It is thus a safeguard provision for the “other” ser-
vices, which could be of the utmost importance in the coming WTO ne-
gotiations: It can be used by an EC member-state as a legal basis for re-
sisting EC and WTO liberalization.

Fourth, in addition to its chapter on services in general, the Treaty of
Rome has specific provisions on transport.2 However, Articles 70 (ex 74) to
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2. Article 51 (ex 61) specifically mentions liberalization in banking and insurance services,
but only to stress that it should be “effected in step” with the liberalization of movement of
capital (see the section below on investment).
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80 (ex 84) cover only “land carriers” (roads and inland waterways). Para-
doxically, they have been a source of more uncertainty than clarity because
they balance liberalization with other objectives (a common transport pol-
icy and a regional policy) that have de facto excluded land transport from
the general right of establishment under Article 43 (ex 52), and from com-
petition rules, by permitting the long survival of a complex web of price
controls, quota licenses, public monopolies, state aid, and so on. The only
unambiguously proliberalization provision of these articles is the nondis-
crimination principle for EC land carriers under Article 75 (ex 79), but its
implementation was left to decisions to be made later, with almost no
progress (even in terms of regulatory framework) until the late 1980s.

This brief survey deserves two final remarks. National administrations
tend not to be subject to many of the above disciplines, in the name of
public order. Moreover, in the late 1980s, many service providers in the
EC were public monopolies (or firms to which member-states grant spe-
cial or exclusive rights) subject to specific Treaty provisions about compe-
tition (see below, and the following section on state-owned enterprises).

Only in 1985 did the EC decide to embark on a major effort to introduce
the regulatory reforms of services possible under the Treaty of Rome. Fol-
lowing Article 52 (ex 63), it did so only for a limited number of service
sectors—those perceived, at that time, as constituting the “infrastructure”
of the EC economy: financial services, telecoms, transport (land, air, and
sea), and audiovisuals, this last service illustrating the political flexibility
of the infrastructure notion. The late 1990s witnessed painful, and not al-
ways successful, efforts to extend the list to electronic commerce, electric-
ity and natural gas, railways, and postal services, whereas the early 2000s
are expected to focus on additional liberalization in financial services. As
a result, the services currently covered by the SMP amount to roughly one
fourth of the EC’s GDP.

The SMP in Services: Regulatory Convergence versus
Regulatory Competition

The directives adopted under the SMP in services and its successive
extensions during the 1990s share a key feature: they focused too much on
regulatory convergence, to the detriment of regulatory competition. This
is primarily because the principle of mutual recognition de facto was
eroded, or even ignored, in the long negotiations between the member-
states necessary to draft the compromises embodied in the directive
texts—ultimately to the detriment of intra-EC competition in services.

The SMP was not initiated by the member-states or by the Commission
but by two landmark rulings of the Court of Justice: the 1979 Cassis de
Dijon ruling (and its forerunner, the 1974 Dassonville ruling), with its key
corollary of “mutual recognition” (see chapter 4); and the 1982 British Tele-
com ruling. These were the first of a series of cases confirming the appli-
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cation of competition rules to the service sectors, which in the early 1980s
were still largely dominated by public firms or monopolies in the EC that
limited access to their networks.

As underlined in chapter 4, the Cassis de Dijon ruling raises the crucial
issue of the optimal dose of harmonization and mutual recognition. The
ruling could have been interpreted as stating the principle of uncondi-
tional (or, at least, maximal) mutual recognition in services, and hence of
regulatory competition: member-states would have unconditionally ac-
cepted cross-border trade in services between them; and they would have
unconditionally allowed the establishment of service providers located in
other member-states, their operations being regulated by home (country-
of-origin) disciplines and authorities. Such a fully “home-based” regime
would have strongly induced the authorities of each member-state to en-
sure that their domestic service providers would enjoy competitive ad-
vantages by designing and adopting efficient laws and regulations. 

The outcome of such a competitive process among member-states could
be regulatory convergence or differentiation (depending on the type of
services traded, service providers, and consumers, and on the legal cap-
abilities and strategic views on competition of each member-state).3

Unconditional mutual recognition is not an unrealistic option, as is illus-
trated by the 1988 draft of the Investment Services Directive on cross-
border provision of investment services. The part of this draft directive
that deals with stock exchanges combines an EC-wide authorization pro-
cedure for market access for investment firms based on mutual recogni-
tion with liberalized access to membership in stock exchanges for all EC
firms—regardless of their home member-states and without imposing
harmonized trading rules, specific market structures for stock exchanges,
or transparency requirements (Steil 1996).

But the final texts of the directives are almost entirely the outcome of a
pure negotiating process between member-states—without the guidance
of cost-benefit analyses of the various options for relative doses of har-
monization and mutual recognition. This negotiating process leads to a
much less liberal approach: mutual recognition then becomes conditional
on the adoption of a substantial core of essential requirements, to be em-
bodied in common EC regulations negotiated by member-states. 

In other words, the negotiating process has made the SMP a joint exer-
cise about regulatory convergence more than about market access per se.
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3. Fears that competing regulations would generate the risks of a “race to the bottom” are
frequent, even among associations of consumers (despite the fact that they are the ultimate
beneficiaries of more competitive regimes). These fears ignore that member-states are anx-
ious about their “reputation,” which induces them to design competitive regulations not
detrimental to “quality,” all the more because the more countries are integrated, the more
powerful reputation effects can be. As for technical regulations (see chapter 4) on trade and
labor (see below), strong reputation effects are the best guarantee against a race to the bot-
tom, particularly in democratic, relatively “information-intensive” European societies.
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For instance, in the example of the Investment Services Directive, half the
member-states, led by France and Italy, have spent four years of negotia-
tions “harmonizing” market structures of EC stock exchanges by loading
the final text with the concept of “regulated markets.” This concept es-
sentially sought to restrict cross-border liberalization in stock exchanges,
in an effort to contain the success of the London Stock Exchange Auto-
mated Quotation International (which did not fulfill the definition of a
“regulated” market) which was launched by the 1986 “Big Bang” unilat-
eral British regulatory reforms, and threatened the other EC financial mar-
kets in the late 1980s (Steil 1996, 1998). 

In the line of the Stichting Collectieve Antennevoorziening Gouda ruling, the
1995 Alpine Investment ruling of the Court of Justice aimed to limit such a
drift toward harmonization by stating (1) that the freedom to provide ser-
vices under Article 49 (ex 59) precludes the application of any national leg-
islation that has the effect of making the provision of services between
member-states more difficult than the provision of services purely within
one member-state; and (2) that the public interest that member-states could
invoke to escape Article 49 (ex 59) must be “essential” (such as the need to
protect the reputation of the whole domestic financial sector). The general
conclusion of the Gouda ruling that “it must not be possible to obtain the
same result by less restrictive rules” is the best definition of the optimal
dose of harmonization and mutual recognition—but, clearly, member-state
negotiators of the SMP in services have often ignored this Court criterion.

Regulatory convergence has an important corollary. By nature, it fo-
cuses on trade-offs between regulatory provisions within each service
sector—a tendency facilitated by the majority voting procedure used for
adopting the SMP. It has thus shaped the SMP on a sectoral basis, with lit-
tle attention devoted to cross-sectoral trade-offs between the services in-
volved. (By contrast, unconditional mutual recognition and liberalization
would have tended to focus on trade-offs between concessions given in
the various service sectors subject to negotiations.) That regulatory con-
vergence and sectoral approach reinforce each other is an important point
for understanding the EC approach in the coming WTO negotiations.

The motive behind the choice of regulatory convergence has been es-
sentially political. Each member-state could then hope to insert parts of its
own regulations into the common EC regulations in order to bend the lat-
ter as much as possible in its favor. This perspective has made the SMP
more palatable to the majority of member-states, which in the late 1980s
and early 1990s were still very reluctant to adopt market-oriented regula-
tory reform of services.4
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4. Even Britain, the member-state most keen to liberalize, has been less adventurous about
competition than about privatization, with its duopoly-based, “heavy-handed” approach to
regulatory reform of services, in combination with large powers (including detailed price
fixing) devolved to regulatory agencies (Vickers and Yarrow 1988; Stelzer 1991).
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This political incentive was amplified by an economic consideration. In
the late 1980s, many SMP services in member-states were characterized
by large overcapacities in basic services after decades of public overin-
vestment in a context of controlled prices, massive subsidies, and public
monopolies. For instance, in the early 2000s, the electricity sector has an
estimated average overcapacity of 20 percent in almost all the EC coun-
tries (up to 30 percent in France); retail banking is still provided through
vastly oversized networks of agencies; and the telecom networks of rail-
ways or public electricity monopolies are hugely oversized (in the mid-
1990s, SNCF, the French railways company, was reportedly using only 10
percent of its own telecom network capacity). In such a context, many EC
decision makers feared that liberalization could lead to a fast, rough shift
from monopoly to competition: oversized electricity producers could al-
most instantly compete fiercely; railway or electricity monopolies could
rapidly become major competitors of telecom monopolies; and so on.5

The short-term political benefits derived from regulatory convergence
have generated long-term economic costs. First, regulatory competition
has been limited to regulations not included in the common core, which,
almost by nature, were of marginal importance. Second, and much more
important, the EC common regulations have been loaded with notions
(monetary policy, service of general interest, universal service), instru-
ments (safeguards and other escape clauses), or procedures (progressive
liberalization) that have allowed (and still do) strong, determined vested
interests to limit or contain for years the real magnitude of liberalization.

In such an arcane and contradictory legal framework, SMP proliberal-
ization provisions (such as the directives’ repeated condition that prices
should reflect costs) are often not powerful enough to allow the elimina-
tion of the antiliberalization provisions in a costless, swift, and secure
process. Lawsuits become necessary, and because they could easily last a
decade (especially if they require rulings from the Court of Justice), they
induce complainants and defendants to settle their disputes at lower
costs, that is, to negotiate collusive actions.

Examples of the negative impact of regulatory convergence on compe-
tition and liberalization abound. For instance, in telecoms, the “universal
service” clause has been used as a severe barrier against entrants; re-
quirements to be classified as an operator have often been (and still are)
very costly; and the crucial “last-mile” liberalization (the unbundling of
the local loop) will not be implemented before 2001 in several member-
states, assuming no legal hurdles (see appendix A, case 22). In accounting,
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5. In fact, competition would have required time. More electricity exports require more high-
tension lines, telecom activities by railway companies require more expertise from telecom
operators, etc. It is interesting to note that Britain has been one of the EC member-states least
exposed to overcapacity. This factor has been a push for regulatory reform, but also the
source of a costly focus on equipment, as is best illustrated by the telecom case (appendix A,
case 22).
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the Fourth and Seventh Company Law Directive provisions on harmo-
nized requirements have been recognized by Commission officials them-
selves as having negative consequences for the comparability of accounts
that they were supposed to enhance (Trachtman 1997). In audiovisuals,
the Television Without Frontiers Directive has opened the door to subsi-
dies that have restricted intra-EC trade in movies (see appendix A, case
20). In electricity, so many options for liberalization have been left to
member-state discretionary decisions that they have ended up by favor-
ing strong anticompetitive strategic behavior by large incumbent opera-
tors, such as Electricité de France. 

The negative impact of regulatory convergence on competition can take
time to emerge, as in the stock exchange case. During the 1990s, the
above-mentioned “regulated market” provision of the investment service
directives did not severely curb competition between EC exchanges, al-
though they have generally refrained from directly competing with each
other’s products. In fact, major Continental exchanges reacted to the
threat from the London Exchange by improving their efficiency through
reliance on the huge liberalizing power of progress in information tech-
nology and its impact on new financial techniques—best illustrated by the
envisaged London-Frankfurt merger, for which its leadership in trading
and settlement technologies (the Xetra system) has given Frankfurt some
leverage over the much more mature London Exchange. But technical
progress may soon turn anticompetitive, with new techniques and con-
centration among EC stock exchanges generating serious risks to trigger
the protectionist capacities of the regulated market clause (ESFRC 2000).

The SMP focus on regulatory convergence has had a last important con-
sequence. It has required a long period—more than 15 years—to adopt
the SMP initial regulations and to begin to implement them. First, it took
eight years (1985–93) for the Commission and the Council to elaborate on
and negotiate the 54 directives that constitute the initial SMP legal frame-
work in services.6 Second, “transposing” all these directives into member-
state laws is also a long process, with a sizable proportion of directives not
properly implemented. From 1997 to 1999, there were roughly 200 “rea-
soned opinions” (mirroring potential conflicts between the Commission
and member-states) on the way directives were transposed in member-
state laws and regulations, and the number of annual cases referred to the
Court increased from 52 to 74 (European Commission 2000a). 

As a result of these complications, in May 2000, almost one-fourth of
the directives that should have been transposed by 1996 and 1997 had not
yet been transposed; this proportion jumps to two-thirds for the directives
that were to be transposed by 1998. Delays are concentrated in certain sec-
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6. From 1993 to 1997, 36 additional directives for services were adopted. Energy is often as-
sociated with services; eight energy directives were adopted between 1985 and 1993, and
seven more from 1993 to 1997.
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tors: 4 directives out of 18 in telecoms and 32 directives out of 69 in trans-
port were not yet transposed in all member-states. Delays are also con-
centrated in certain member-states: 17 telecom and transport directives
were not yet transposed by Luxembourg and Portugal, 13 by Ireland, and
10 by France.

In sum, it is essential to avoid the confusion often made between the
year of adoption of a directive and the year of its correct implementation in
the whole Community. For instance, the last measures opening intra-
member-state flights to EC carriers included in the 1992 Third Directive
were implemented only in April 1997, 10 years after the adoption of the
First Directive on air transport. The First Directive liberalizing basic
telecommunications was adopted in 1988, but the first serious steps to
open member-state markets occurred only in January 1998 (January 2000
for some states). The 1993 Council Regulation on “road cabotage” began
to enter into force only in July 1998; until then, road carriers operated
under a quota system.

The EC in Seattle: Regulatory Convergence and 
Sectoral Approach

The Seattle texts of the European institutions devote surprisingly little
space to services; the topic ranks only fourth in commercial policy issues
for the Commission and second for the Council (see table 5.1). The Parlia-
ment Resolution seems to reserve better treatment for this domain, but
half of its section on services consists of statements limiting the scope of
liberalization—from the need for subsidies for minority languages and
cultures, to the introduction of notions such as “universal coverage” (uni-
versal service), to the complete exclusion of certain services (health, edu-
cation, and culture) from WTO negotiations.

The EC’s initial position in the coming round, as sketched in the Seattle
Commission text, has been largely permeated by the SMP focus on regu-
latory convergence and its sectoral approach—despite the clearly mani-
fested preference of the European business community for procompetitive
regulations and a horizontal approach (European Services Forum 1999;
Cooke 1999). The Seattle Commission text devotes more space to the need
for regulatory disciplines than to the market-opening objective. It insists
on the “development of a . . . domestic regulatory commitment justified on
the basis of specific public policy objectives,” and it aims at further mar-
ket opening “coupled, where necessary, with regulatory disciplines”—two
strong statements not really counterbalanced by a quick reference to the
development of more procompetitive regulations “where appropriate.” 

Moreover, the Commission makes a minimal reference to the horizon-
tal (that is, nonsectoral) approach, which is largely counterbalanced by
the emphasis on the need to take into account the “sensitivities” of spe-
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cific sectors, and by the explicit reference to the “infrastructure” dimen-
sion of services for developing countries. Since Seattle, most public state-
ments by the Commission have confirmed this insistence on regulatory
convergence as a prerequisite for market access with one recent exception
(see the conclusion of this chapter).7

If maintained, the EC approach based on regulatory convergence may
be a source of conflict between certain key WTO trade partners (which are
unprepared to compromise their own legal framework, but willing to
accept regulatory competition) and EC member-states (which are ac-
customed to constrain their sovereign rights through regulatory conver-
gence, particularly if it helps to slow down liberalization and to get a
politically acceptable pace of adjustment). 

It is important to note that the EC sectoral focus opposes two layers of
EC joint competence—and hence will also be a source of intra-EC con-
flicts: the layer of the SMP-covered services, where the Community has
some preeminence; and the layer of the services left outside the SMP,
where member-states have preeminence and could use Article 53 (ex 64)
as a safeguard clause (see above), particularly if they feel that the Com-
mission or some member-states are using WTO negotiations to press for
intra-EC liberalization. Coalition and coordination problems will not be
minor for the EC, because the second layer of services consists of large,
essential sectors (business services, construction, hospital services, retail
and wholesale trade, tourism, etc.)—some of which have already at-
tracted a lot of attention in the WTO forum, and which are politically very
sensitive (some others have been explicitly excluded by the Nice Treaty
from the majority rule).

Electronic commerce (hereafter e-commerce) offers a quintessential il-
lustration of all the past, present, and future difficulties. This sector was
not included in the initial list of SMP activities; in the Europe of the late
1980s and early 1990s, computers were yet too few and telecom prices too
high to allow the Community to perceive the potential importance of this
new technology. (At this time, the French Minitel experience had already
reached its limits because of its hardware rigidity, its software deficiency,
and its distorted price structure.) The Commission started to draft the e-
commerce directive only in mid-1997. It tabled its final draft in late 1998,
after many difficulties in making the new directive “consistent” with all
the related “information society” directives on conditional access, dis-
tance selling, distance marketing of financial services, data protection,
database transparency, etc.—revealing the complexity of injecting a new
sector into the already tight web of SMP regulations inherited from 12
years of regulatory convergence. 
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7. See http://europa.eu.int/comm/trade/2000_round/seaserv.htm, April 2000, with the
following excerpt: “Looking at individual sectors, the need for regulatory disciplines to un-
derpin market access and national treatment appears increasingly important, and also in-
cludes the question of pro-competitive principles.”
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The draft directive was adopted by the Council in February 2000 and by
the Parliament in May 2000. It is thus expected to become member-state
law by the end of 2002—with the usual caveat about the long delays for
transposing directives into member-state laws, a caveat amplified by the
fact that by May 2000, none of the above directives closely related to e-
commerce had been adopted by all the member-states, although most of
them had been adopted at the Community level between 1995 and 1998.

Meanwhile, e-commerce has been emerging as a fascinating example of
endless intra-EC and extra-EC barriers. For instance, German laws on
promotional selling (Zugabeverordnung and Rabattgesetz, adopted in the
1930s, which prohibit—in conjunction with a main product to be sold—
offering an additional product, because it would be an “unfair” gift) have
been invoked to ban an unconditional guarantee for return of products
sold through the Internet on the grounds that such a guarantee is a gift.8

Another German law, which requires auctioneers to obtain a permit for
each auction and to make a public exhibition of goods on the block, has
been invoked in order to stop auctions on Internet sites. 

In several member-states, publishers can dictate prices to bookshops on
the ground and to domestic online ones, because of either a minimum
retail price law, as in France, or a private sectoral agreement, as in
Germany. These rules have a strong anticompetitive impact. They have
forced domestic online bookshops to have several addresses in the EC
(the same book in German can be 40 percent cheaper at the British address
than at the German address of the same online bookshop). They also have
induced Austrian online booksellers to supply discounted books in Ger-
many (and similarly for Belgian booksellers in France). Reactions by
vested interests have been swift: threats of retaliation by German pub-
lishers forcing Austrian online booksellers to come back to German prices
(and triggering investigations by the EC competition authorities on pri-
vate obstacles to intra-EC trade), and political pressure to impose mini-
mum retail price laws in Austria and Belgium.

Despite this host of internal problems, the EC has not hesitated to push
for regulatory convergence in e-commerce in international forums, and its
call for new “competitive” rules for Internet service providers has made
many corporate leaders in OECD countries nervous.9 The currently most
worrisome aspect of emerging EC policy on e-commerce is the classifica-
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8. In July 1999, the Commission decided to refer Germany to the Court of Justice about this
legislation, on the basis that it violates Article 49 (ex 59), and in April 2000, the company in-
volved (Lands’ End, a United States-based mail-order retailer) also lodged a complaint.

9. The Internet tends to challenge the creative capacities of regulators. It is often said to re-
quire new regulations in terms of taxation, tariffs, intellectual property rights, etc. (although,
as recently suggested by the French Conseil d’Etat, such new regulations are not needed).
Having Internet-specific regulations will run the risk of being self-destructive from a legal
perspective. What may be needed are simply appropriate mechanisms to enforce the exist-
ing regulations affecting e-commerce transactions.
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tion of transactions. Are movies (or music, software, stock exchange ser-
vices, legal advice, etc.) that are sold through e-commerce goods or ser-
vices? In a recent note,10 the Commission has suggested rules that, if
adopted by the WTO, would freeze protection at its highest current level,
as is best illustrated by the movie case. The first option for buying a movie
online is to order a cassette on the Internet and to get it physically deliv-
ered. According to the Commission, this option is to be decomposed into
four different components: a good (the cassette), an Internet access service
(the Internet gate), a telecom service (the telecom firm), and a distribu-
tion service (the online seller). The purchase of a movie cassette through 
e-commerce should thus comply with the combined commitments of the
importing country on trade in cassettes (tariff), on the Internet, on tele-
coms, and on distribution services—hence, it will be limited by the most
restrictive of all these commitments. 

The second option for buying a movie considered by the Commission
is the delivery of the movie in electronic form by downloading the film
electronically under a pay-per-view regime. According to the Commis-
sion, the rules to be applied in this case should be those related to the con-
tent itself (in this example, the EC commitments in audiovisual services),
not those related to the means of transmission (telecoms) nor to the good
(the movie cassette). Clearly, such a rule would freeze at its highest cur-
rent level the protection of the many services to be delivered through the
Internet.11 In other words, the current EC proposal wipes out the intrinsic
e-commerce capacity to reduce the existing level of protection by its mere
use (without the need for new negotiations).

By contrast (and contrary to its usual approach, which is to consider the
SMP as a model for the WTO), the EC has not suggested importing into
the WTO a very desirable feature of the SMP—namely, its ability to pro-
gressively focus on two modes of supply, cross-border and establishment.
For instance, in the e-commerce case, it will be very difficult to allocate
many transactions between cross-border trade and consumption abroad
so that merging these two modes would constitute substantial progress
for WTO negotiations in services (there would be no need for distinct,
possibly inconsistent, commitments) and for a straight enforcement of
market-access commitments.

To summarize, the Seattle Commission text suggests that the SMP may
have already put serious constraints on the EC’s approach in future WTO
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10. See http://europa.eu.int/comm/trade/services/ecommerce/ecom2.htm, March 1999.

11. The Commission text raises two problems of logic. Why are imported recorded cassettes
not subject today to service commitments? How would the electronic equivalent of buying
a cassette (i.e., downloading the movie for a full purchase, instead of a pay-per-view) be
treated? The logic of the Commission text (no difference because of different supports) sug-
gests that the two purchases should be treated equivalently, i.e., they should be subject to the
same tariff.
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negotiations on services. One could argue that the 1997 WTO agreements on
financial services and telecoms (for the success of which the EC has been in-
strumental) contradicts this conclusion. However, such a comparison is not
so relevant, because these two agreements consist mostly of standstill pro-
visions. In fact, there could be a much better argument for supporting the
possibility of a positive EC role in the WTO negotiations in services: it is that
the SMP has delivered an incomplete, reversible intra-EC liberalization, and
that completing the SMP could be best achieved by WTO liberalization.

Intra-EC Liberalization in Services: 
Incomplete and Reversible

Its focus on regulatory convergence has made the SMP so far unable to
deliver a full and irreversible internal liberalization in services. In this
respect, the SMP differs considerably from the Common Market in in-
dustrial goods, which has delivered much faster a much more complete,
irreversible internal liberalization: complete because most intra-EC border
barriers have been removed (see chapter 2); irreversible because member-
states could not easily substitute new barriers for old ones (the intra-EC
safeguard clause, Article 134 (ex 115), was tightly enforced by the Com-
mission, which also monitored, though less strictly, technical barriers to
trade—see chapter 4—and, even less strictly, subsidies, as shown below).
What follows presents the main reasons for such an assessment, which is
confirmed by the systematic empirical research summarized in box 5.2
and table 5.2.

In fact, the SMP in services has witnessed an irreversible liberalization
only when technical progress has been a powerful procompetitive force—
with, indeed, technical progress having been sometimes accelerated by
the hopeless slowness of regulatory reforms in substitutable services, as
best illustrated by mobile telephony, which has been all the more attrac-
tive because hopes of fast EC regulatory reforms in wired telephony have
faded—and these procompetitive forces have had important spillovers on
closely related services, from capital markets to distribution services. 

Technical progress, however, is far from having always been a procom-
petitive force. For instance, the same huge progress in information tech-
nology has allowed airlines to improve their ability to design discrimina-
tory prices in their protected markets more rapidly than it has allowed
travelers to improve their ability to shop for cheaper prices—eroding se-
verely the procompetitive potential of the “three packages” SMP in this
sector (see appendix A, case 21). 

Leaving aside the liberalization impact of technical progress, the SMP
has had three basic kinds of very mixed results. First, the SMP has re-
mained incomplete. Table 5.3 shows how many highly restrictive measures
of protection have survived in every service covered by the SMP. Fiscal
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Box 5.2 The Single Market in services: Still to come
Recent research from the OECD Secretariat (Nicoletti 2000) allows a more quantita-
tive assessment of how deeply the Single Market Program (SMP) has really bitten so
far. On the basis of an international database on the regulations enforced in OECD
countries (Nicoletti, Scarpetta, and Boylaud 2000), it provides indicators—from least
(0) to most (6) restrictive—of the regulatory and market environment in 1998. Of
course, such an exercise faces limits. Incomplete and imperfect information is a per-
vasive problem, and assessing the effect of regulations on the degree of competition
is a matter of delicate judgment. However, statistical techniques (factor and cluster
analyses) allow interesting comparisons between countries from this (admittedly im-
perfect) large set of information.

As shown in table 5.2, the seven services examined by the OECD research make
it possible to account for the complexity of the SMP process: Two services (air pas-
senger and road freight) were included early in the SMP (late 1980s); two others (mo-
bile and fixed telephony) were incorporated late in the SMP (early 1990s); two others
(electricity and railways) were covered by SMP extensions (mid- to late 1990s). Retail
distribution is not part of the SMP.

Table 5.2 provides three major lessons. First, the EC does not appear, on average,
more open than the rest of the OECD countries (defined as the OECD countries not
pertaining and not candidate to the EC) in all these sectors. Second, the indicators for
the various EC member-states do not show the similarity that would reveal a strong
impact of the SMP; certain member-states are still among the most open markets in
the OECD region, whereas others are still among the most closed ones. Third, these
results are observed whether examined services have been subjected to the SMP or
not, for a long time or not.

Table 5.2 shows that the countries that are candidates for accession to the EC will
have to make huge efforts toward regulatory reforms of services. All these observa-
tions confirm the view presented in the main text, according to which the impact of the
SMP is so far very limited—hence the large potential benefits that the EC could get
from a WTO liberalization of services. Indeed, the fact that EC member-states exhibit
an average (of the seven sectors) indicator more restrictive than the indicator of the
rest of the OECD countries (last column on the right) suggests that the EC may gain
more from a new round than most of its OECD partners.

The OECD studies provide additional results in three services for which it has been
possible to generate an external liberalization element. In air and road transport, bar-
riers to entry have been split into a component of public intervention in domestic mar-
kets and an element of discrimination against foreign providers. The EC exhibits a
smaller indicator for foreign discrimination than the rest of the OECD countries only in
air transport. However, this result (which mirrors SMP-related legal aspects, e.g., the
definition of what an EC carrier is; see appendix A, case 21) is more than compen-
sated for by a higher indicator for domestic entry barriers.

In telecoms, estimated price deviations from the OECD average have been decom-
posed for each country into several components, including a foreign discrimination
element. This exercise presents the EC member-states as on average more homo-
geneous than suggested by table 5.2, and as less expensive than the rest of the
OECD countries. However, this result is not related to the liberalization component 
but to an element (the country economic structure) that captures, among other factors,
the impact of technology—echoing what is said in the main text on the role of techni-
cal progress in the SMP’s apparent successes.
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Table 5.2 Regulatory and market environment in 1998 (the scale of 
indicators is 0–6, from least to most restrictive)

Air passenger transport Road freight Mobile telephony

Overall Market Overall Market Overall Market
indi- struc- indi- struc- indi- struc-
cator ture Barriers cator ture Barriers cator ture Barriers

for the indi- to entry for the indi- to entry for the indi- to entry
sector cator indicator sector cator indicator sector cator indicator

European Community
Austria 3.2 3.4 3.1 2.8 2.7 2.8 3.5 4.0 3.0
Belgium 4.4 5.5 3.3 3.2 3.0 3.3 3.8 4.5 3.0
Britain 2.2 1.1 3.3 1.3 2.4 0.6 0.0 0.0 0.0
Denmark 4.7 5.8 3.6 n.a. n.a. n.a. 3.4 3.9 3.0
Finland 3.6 3.4 3.8 1.7 3.6 0.6 2.3 4.6 0.0
France 3.2 2.3 4.1 2.5 2.2 2.6 0.8 1.7 0.0
Germany 3.0 2.6 3.4 3.0 2.7 3.2 3.2 3.5 3.0
Greece 5.5 5.8 5.1 3.6 4.0 3.4 2.4 1.7 3.0
Ireland 4.4 5.6 3.1 n.a. n.a. n.a. 3.7 4.4 3.0
Italy 3.3 2.8 3.8 4.6 4.1 4.9 2.2 4.5 0.0
Netherlands 2.7 2.8 2.6 2.4 n.a. n.a. 2.2 4.4 0.0
Portugal 5.1 5.1 5.1 2.3 2.1 2.4 3.4 3.7 3.0
Spain 2.9 1.9 3.9 3.0 2.3 3.4 4.6 4.6 4.5
Sweden 3.3 3.2 3.4 2.2 2.6 2.0 1.8 3.7 0.0

Candidate countries
Czech Republic 5.8 6.0 5.5 3.0 3.0 3.1 4.6 4.7 4.5
Hungary n.a. n.a. n.a. 3.4 3.5 3.3 4.3 4.0 4.5
Poland 6.0 6.0 6.0 2.7 2.0 3.1 n.a. n.a. n.a.
Turkey 6.0 5.9 6.0 2.7 n.a. n.a. 3.9 4.9 3.0

Rest of the OECD
Australia 3.3 3.1 3.5 0.8 n.a. n.a. 0.9 1.8 0.0
Canada 3.6 3.1 4.1 2.0 2.6 1.6 n.a. n.a. n.a.
Japan 3.1 1.5 4.7 2.1 n.a. n.a. 0.4 0.8 0.0
Korea 3.8 3.2 4.4 1.1 0.5 1.4 1.6 3.1 0.0
Mexico 3.5 2.3 4.7 2.2 1.6 2.6 2.5 2.0 3.0
New Zealand 3.7 5.2 2.2 1.3 2.4 0.6 2.6 5.2 0.0
Norway 2.9 2.6 3.1 2.2 2.9 1.8 3.9 4.9 3.0
Switzerland 4.6 4.1 5.1 3.8 n.a. n.a. 4.5 6.0 3.0
United States 1.2 0.4 2.0 1.5 1.5 1.5 n.a. n.a. n.a.

Averages
European Community 3.7 3.6 3.7 2.7 2.9 2.7 2.7 3.5 1.8
Rest of the OECD 3.3 2.8 3.8 1.9 1.9 1.6 2.3 3.4 1.3
Candidates 5.9 6.0 5.8 2.9 2.8 3.2 4.3 4.5 4.0

Minima
European Community 2.2 1.1 2.6 1.3 2.1 0.6 0.0 0.0 0.0
Rest of the OECD 1.2 0.4 2.0 0.8 0.5 0.6 0.4 0.8 0.0

Maxima
European Community 5.5 5.8 5.1 4.6 4.1 4.9 4.6 4.6 4.5
Rest of the OECD 4.6 5.2 5.1 3.8 2.9 2.6 4.5 6.0 3.0

n.a. = not available.
OECD = Organization for Economic Cooperation and Development.

Note: Figures in italics are simple averages of minimum and maximum indicators.

Sources: Boylaud (2000), Boylaud and Nicoletti (2000), Gonenc and Nicoletti (2000), Gonenc, Maher, and 
Nicoletti (2000), Steiner (2000).

barriers in financial services, slot allocations in air transport, uncondi-
tional access to networks in telecoms, and quotas and licensing rules in
audiovisuals, untouched in 1997, were still there in mid-2000, almost un-
changed—although they may have taken different technical forms, such
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Average
Fixed telephony Electricity Railways Retail distribution by country

Simple
Overall Market Overall Market Overall Market Overall Market averages

indi- struc- indi- struc- indi- struc- indi- struc- of sectoral
cator ture Barriers cator ture Barriers cator ture Barriers cator ture Barriers overall

for the indi- to entry for the indi- to entry for the indi- to entry for the indi- to entry indicators
sector cator indicator sector cator indicator sector cator indicator sector cator indicator by country

3.0 6.0 0.0 n.a. n.a. n.a. n.a. n.a. n.a. 4.1 3.0 5.5 3.3
3.0 6.0 0.0 5.5 6.0 5.0 6.0 6.0 6.0 3.1 3.6 2.3 4.1
1.0 2.0 0.0 0.0 0.0 0.0 3.0 3.0 3.0 2.5 2.8 2.1 1.4
2.2 4.4 0.0 5.0 6.0 4.0 n.a. n.a. n.a. 2.9 n.a. n.a. 3.6
0.4 0.9 0.0 0.0 0.0 0.0 6.0 6.0 6.0 3.0 2.9 3.0 2.4
3.0 6.0 0.0 6.0 6.0 6.0 6.0 6.0 6.0 4.7 4.5 5.0 3.7
3.0 6.0 0.0 2.1 1.5 2.7 3.0 6.0 0.0 1.2 1.3 1.2 2.6
6.0 6.0 6.0 6.0 6.0 6.0 n.a. n.a. n.a. 3.8 n.a. n.a. 4.5
2.8 5.5 0.0 4.5 3.0 6.0 6.0 6.0 6.0 1.4 1.6 1.0 3.8
3.0 6.0 0.0 6.0 6.0 6.0 6.0 6.0 6.0 3.1 3.3 2.8 4.0
2.9 5.7 0.0 5.3 4.5 6.0 n.a. n.a. n.a. 1.4 1.8 0.8 2.8
6.0 6.0 6.0 4.2 3.0 5.3 n.a. n.a. n.a. 2.6 2.5 2.8 3.9
3.0 6.0 0.0 3.8 3.0 4.7 4.5 3.0 6.0 2.5 2.8 2.0 3.5
1.7 3.4 0.0 0.8 1.5 0.0 3.0 3.0 3.0 1.7 1.7 1.6 2.1

6.0 6.0 6.0 n.a. n.a. n.a. 1.5 3.0 0.0 0.8 0.6 1.1 3.6
6.0 6.0 6.0 n.a. n.a. n.a. 3.0 6.0 0.0 1.9 1.5 2.4 3.7
6.0 6.0 6.0 n.a. n.a. n.a. 1.5 3.0 0.0 3.6 2.3 5.3 3.9
6.0 6.0 6.0 n.a. n.a. n.a. 6.0 6.0 6.0 3.0 n.a. n.a. 4.6

1.3 2.6 0.0 0.9 1.5 0.3 n.a. n.a. n.a. 1.1 1.4 0.7 1.4
0.8 1.6 0.0 6.0 6.0 6.0 3.0 3.0 3.0 1.3 1.7 0.6 2.8
1.1 2.2 0.0 5.0 6.0 4.0 3.0 3.0 3.0 4.1 n.a. n.a. 2.7
1.9 3.8 0.0 n.a. n.a. n.a. 6.0 6.0 6.0 1.3 0.9 1.9 2.6
1.7 3.3 0.0 n.a. n.a. n.a. 4.5 3.0 6.0 1.9 2.0 1.7 2.7
1.4 2.8 0.0 0.0 0.0 0.0 n.a. n.a. n.a. n.a. n.a. n.a. 1.8
3.0 6.0 0.0 0.0 0.0 0.0 4.5 3.0 6.0 2.2 3.0 1.1 2.7
3.0 6.0 0.0 n.a. n.a. n.a. 6.0 6.0 6.0 1.1 1.2 1.0 3.8
0.3 0.5 0.0 4.3 4.5 4.0 1.5 3.0 0.0 n.a. n.a. n.a. 1.7

2.9 5.0 0.9 3.8 3.6 4.0 4.8 5.0 4.7 2.7 2.7 2.5 3.3
1.6 3.2 0.0 2.7 3.0 2.4 4.1 3.9 4.3 1.9 1.7 1.2 2.5
6.0 6.0 6.0 n.a. n.a. n.a. 3.0 4.5 1.5 2.3 1.5 3.0 4.1

0.4 0.9 0.0 0.0 0.0 0.0 3.0 3.0 0.0 1.2 1.3 0.8 1.2
0.3 0.5 0.0 0.0 0.0 0.0 1.5 3.0 0.0 1.1 0.9 0.6 0.7

6.0 6.0 6.0 6.0 6.0 6.0 6.0 6.0 6.0 4.7 4.5 5.5 5.3
3.0 6.0 0.0 6.0 6.0 6.0 6.0 6.0 6.0 4.1 3.0 1.9 4.6

as the bundling of access in telecoms with specific conditions on mobile
or Internet services. 

The costs of the EC nonuniform approach to service liberalization have
begun to emerge. The many severe entry barriers in sectors not covered
by the SMP have reduced the scope and benefits to be expected from
liberalization in the sectors that are covered by the SMP. For instance,
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restricted entry in retail permits member-state markets of goods to be
more segmented than they would be with more competition among re-
tailers, and it has a similar, probably stronger, impact in services, such as
banking or transport services; the absence of competition between travel
agencies from different member-states contributes to market segmenta-
tion and limited competition in air transport; a similar observation can be
made about hospital service providers and pharmaceutical markets.

Second, the SMP’s implementation has witnessed a partial reversal of
the liberalization process because of three major forces not observed (at
least, to such an extent) in the case of the Common Market in manufac-
tured goods. The first force is that subsidies have been and still are sub-
stantial in services (see table 5.4, despite the fact that they are probably
recorded with less accuracy), and more frequently granted to public mo-
nopolies or firms with “special” rights, as is best illustrated by the 3.3
billion subsidy to Air France (see appendix A, case 21), the 3 billion
subsidy to Westdeutsche LandesBank (WestLB)—and, last but not least,
the (at least) 20 billion state aid to Crédit Lyonnais, the largest subsidy
ever granted to one firm in the EC (alone, it is equivalent to two-thirds of
all the state aid granted to the entire EC steel industry during the peak
crisis years 1980–85).12 Moreover, the devolution of the antisubsidy pol-
icy in service sectors to the Directorates General in charge of the services
involved (in sharp contrast with the antisubsidy policy for goods, which
is handled only by the Directorate for Competition) has severely ampli-
fied the problems of subsidy monitoring (see the section below on com-
petition policy).

The second force leading to reversals of liberalization is that member-
states have been quick to adopt new protectionist measures, often relying
on the ambiguities entrenched in the EC directives by the process of reg-
ulatory convergence. For instance, joint pressures by governments and
competitors have curbed entrant efforts to offer new services (current ac-
counts bearing interest in France, units of closed-end investment funds in
Germany) or they have denied access to essential facilities during strate-
gic periods (slots in airports, access to networks, etc.). 

The use, or threat of use, of taxes has been another way to deter en-
trance. Tax equivalents on new entrants have been imposed through
extensive interpretations of the “universal service” notion in telecoms 
(in France, imposing a tax of roughly 665 million in 1998, 435 million

156 MEASURING THE COSTS OF PROTECTION IN EUROPE

12. Assessing the effective impact of these subsidies is difficult because service sectors are
also riddled with taxes of all kinds (e.g., certain European airlines might have been indi-
rectly taxed through the obligation to buy Airbus aircraft at prices that reportedly have been
higher than prices paid by non-EC airlines). Unfortunately, there is no study giving a sense
of the corresponding effective rates of protection.
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Table 5.4 Annual average national and EC subsidies, 1990–98

1990–92 1992–94 1993–95 1995–98

National state aid
(in millions of euros)a

Agriculture n.a. n.a. 10,772 13,339
Fisheries 320 356 333 260
Coal mining 14,773 13,792 11,487 7,227
Manufacturing 39,784 41,439 42,882 32,639
Transport n.a. 32,375 34,843 32,193
Financial services n.a. n.a. 1,147 3,283
Totalb n.a. 97,962 10,1464 93,127

EC subsidies 
(in millions of euros)a

Agriculture 32,362 36,212 37,382 43,631
Fisheries 320 417 442 486
Social fund 4,728 6,009 5,151 7,846
Regional fundc 1,101 2,743 3,631 5,168
Research and development 1,853 2,168 2,366 3,379
Steel grants 459 465 398 179
Total 40,823 48,014 49,369 60,688

National and EC subsidies
(in millions of euros)

Total n.a. 145,976 150,833 153,815

State aid to manufacturing sector
(in percent of value-added)

Austria — — — 1.4
Belgium 7.9 4.8 2.5 1.9
Britain 1.4 0.8 0.8 0.7
Denmark 1.9 2.8 2.7 2.9
Finland — — — 1.6
France 2.7 3.3 2.1 2.0
Germany 3.5 4.8 4.4 2.6
Greece 12.5 10.5 5.2 4.9
Ireland 2.7 3.5 2.4 1.9
Italy 8.9 8.4 6.1 4.4
Luxembourg 3.5 2.9 2.2 2.3
Netherlands 2.5 2.1 1.1 1.1
Portugal 4.6 4.4 2.7 1.0
Spain 2.1 1.7 2.1 2.1
Sweden — — — 0.8
ECb 3.8 4.0 3.5 2.3

n.a. = not available
EC = European Community.

a. For EC-12 for the period 1990–95, EC-15 for 1995–98.
b. The total includes a series of small subsidies not reported.
c. Includes the Cohesion Fund after 1993.

Sources: European Commission, Surveys on State Aids, various issues.
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in 1999, and 427 million in 2000),13 or of the “general interest” notion in
certain financial services (European Commission 1999f). Income tax ad-
vantages granted to certain insurance contracts in 1998 (France) or avail-
able to issuers whose securities are quoted for the first time on regulated
markets (Italy) favored domestic stock markets over competitors. And Bel-
gian local taxes imposed on satellite dishes on alleged aesthetic grounds
(mostly in the Wallonia region) have severely limited entry of audiovisual
service providers willing to compete with incumbent TV networks.

Last but not least, the third force leading to reversals of liberalization is
that private barriers have also been rapidly erected by incumbents im-
mersed in the collusive mentality prevailing in Europe (Amatori 1999).
For instance, European banks have been found to charge fees of on aver-
age 17 percent on small-value cross-border transfers in euros (domestic
transfers are charged an average 1 percent fee)—inhibiting the deepening
of the euro market.14 There is little doubt that route sharing in air trans-
port allows further restriction of arbitrage between markets and amplifies
price discrimination, to the detriment of travelers.

The impact of all these public and private barriers has been amplified
by the SMP focus on “commercial presence”—and its correlative neglect
of “cross-border” trade. The so-called EC passport (the possibility for a
firm to operate in other EC countries from its home member-state) has
been shown to not be enough to get rid of markets still segmented by bor-
der barriers. Indeed, direct investment has been seen by many incumbents
as having the capacity to raise rivals’ costs more (or more easily) than
cross-border trade. This implicit anticompetitive feature of commercial
presence may explain the strong support that it has received from Euro-
pean incumbent service providers (often among the largest firms in the
early 1990s) during the drafting of the SMP directives in services.15
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13. See Autorité de Régulation des Télécommunications, http://www.art-telecom.fr

14. See http://europa.eu.int/comm/internal_market/en/finances/payment/2k-505.htm.
Such fees also violate the ban on double charging imposed by the Cross-frontier Transfer
Directive.

15. The crucial balance between commercial presence and cross-border trade is best illus-
trated by the retail industry. In the 1970s and early 1980s, most EC member-states adopted
regulations limiting the creation of large stores and the legal range of shop opening hours.
These regulations had nothing to do with international competition (then almost nonexis-
tent). They intended to face a purely domestic issue: to protect small domestic “mom-and-
pop” shops against large domestic firms, with no discriminatory intent against foreign
firms. Twenty years later, these regulations have deeply distorted the prices of commercial
land, as much as the Common Agricultural Policy has distorted the prices of farmland. Elim-
inating such regulations will not eliminate land price distortions in one magical stroke, nor
the existing geographical misallocation of large stores (with overcapacities in some regions,
cities, or even urban districts), which has been one of the many perverse consequences of
protecting small shops. Under such conditions, competing through commercial presence
requires large investments and a long-term strategy. For example, the largest US retailer,
Wal-Mart, had to pay 10 billion to buy the British supermarket chain Asda in early 1999 
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The third and final mixed result of the SMP is that Community initia-
tives for harmonization, such as new EC-wide taxes, have also con-
tributed to the reversal of the liberalization process by reducing or elimi-
nating its expected benefits. For instance, environmental and other taxes
have been part of the harmonization package in road transport. The swift
imposition of these taxes during the SMP liberalization process in road
transport has transformed the estimated 4 percent cost decrease due to
liberalization measures into an estimated 4 percent cost increase—gener-
ating wide differences between EC member-states, because costs have
been estimated to increase by more than 7 percent in Spain, but by less
than 3 percent in Denmark and Germany (Single Market Review 1997b).

It is sometimes argued that dealing with such barriers could be done
through competition cases, but this is a slow and uncertain process, par-
ticularly if it requires going to the Court of Justice. Moreover, lawsuits can
also be launched by incumbents in their own member-state, in order to
slow down the liberalization process—a tactic particularly successful when
the breakup of the former monopoly was not guaranteed by clear enough
rules, when the new regulators were insufficiently separated from incum-
bents, or when old laws imposed insurmountable constraints on new
technologies (see the e-commerce discussion above).

The SMP in Services Needs WTO Liberalization

As is well known, country schedules of General Agreement on Trade in
Services (GATS) commitments do not provide good information on exter-
nal barriers in services. For instance, the EC GATS schedule does not men-
tion large-store or opening-hours regulations as barriers to retail trade.
Ironically, the dispute settlement case on bananas was lost by the EC
partly because there was no EC reservation on wholesale trade that could
have been used as a legal basis for the banana distribution quotas. How-
ever, one can reasonably assume that these barriers are still high, as is sug-
gested by the crude sectoral estimates provided in chapter 2, and indi-
rectly confirmed by the studies summarized in box 5.2.
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and become a sizable player in Britain able to launch a significant price war. By contrast, de-
spite its 1.7 billion purchase of a large German retail firm (Wertkauf), Wal-Mart is not ex-
pected to become a sizable player in the German retail industry for a decade (Deutsche Mor-
gan Grenfell 1998), all the more because another large European retailer (Metro) reacted
immediately to Wal-Mart’s entry by purchasing another large German retailer, leaving Wal-
Mart with very few additional possible purchases. It is interesting to note that, in September
2000, the German Federal Cartel Office accused Wal-Mart of inciting a price war in which it
(and two German supermarket chains) had illegally sold products at below their wholesale
costs. Following this relatively unusual accusation of “unfair” tactics, the Cartel Office or-
dered the three retailers to raise their prices on a series of products such as milk, flour, but-
ter, rice, and cooking oil (“Germany Tells Wal-Mart to Raise the Price of Food,” International
Herald Tribune, 9 September 2000, 11).
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This conclusion strongly suggests that the SMP would greatly benefit
from WTO negotiations in services. In fact, this has already been modestly
the case; the 1997 WTO Telecom Agreement has helped the EC to elimi-
nate or reduce transitory periods that the least-developed EC member-
states were able to extract during the negotiations on the intra-EC SMP in
basic telephony.

Despite the large benefits that the SMP could get from the new WTO
round, the EC could be reluctant to enter into rapid negotiations because
it would be under the pressure of the following argument: during the 
past decade, EC firms in services have appeared increasingly small in
comparison with their foreign (particularly US) competitors. The dimin-
ishing relative size of EC firms would make them less and less able to ben-
efit from scale or scope economies, to innovate at the level required by
competition, or to spread risks over a large enough portfolio of activities.
As a result, EC vested interests may argue for a need for “consolidation”
at the European level before opening EC markets to foreign competition.
Before the Tokyo Round, this argument was made, with some success, 
for the manufacturing sector (Servan-Schreiber 1967), and it could be
reused—despite the fact that the experience of the Common Market in
goods suggests that intra-EC mergers and acquisitions (M&As) are not
the necessary intermediate step before worldwide M&As—rather, it sug-
gests that EC firms following a well-conceived worldwide strategy be-
come, on the top of it, large EC firms.

The strength of this argument will depend on the evolution of the
M&As involving European firms during the coming decade. Many EC
service providers were small in the 1980s because they were often operat-
ing in segmented member-state markets. Firms based in large EC econ-
omies, however, could still be relatively large, particularly if they were
monopolies or duopolies. But from the mid-1980s to the late 1990s things
dramatically changed in many service sectors. US M&As have generally
covered the entire US market. By contrast, European M&As have been
largely limited to intra-member-state operations; more than 70 percent of
the M&As between 1990 and 1995 were still intra-member-state opera-
tions (roughly the same level as during the period 1986–90), whereas intra-
EC M&As increased only from 16 to 19 percent (Buigues and Sapir 1999).16

It may be argued that this evolution is not surprising because during
this time, the SMP was only in its drafting period. Moreover, intra-EC
M&As in SMP sectors have been almost openly discouraged by member-
states (e.g., the first merger between a French bank and an EC bank was
announced in April 2000, and it involved Crédit Commercial de France,
which is only the seventh largest French bank) when they have not been
inhibited systematically by tax regimes (as is best illustrated by the Ger-
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16. It is interesting to note that member-state-based M&As tend to increase the risks and costs
of asymmetrical shocks under monetary union for these implicit “national” champions.
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man 50 percent tax on capital gains, which makes it very expensive for
German banks or insurance companies to streamline their portfolios).
Governmental disincentives, combined with the collusive mentality still
largely prevailing in the Europe of the 1990s and weak anticartel enforce-
ment in Europe (see below), have led EC firms from different member-
states to form “alliances” aimed at consolidating national market shares.
But such alliances have rapidly shown their limits, particularly their in-
trinsic instability (as is best illustrated by the many failed attempts to
build such alliances in the audiovisual sector; see appendix A, case 22).

However, in 1999, with the first signs in 1997–98, things may have be-
gun to change. The value of European M&As in 1999 was estimated to be
$1,500 billion (three times the 1997 value); large deals (of more than $10
billion) represented roughly $700 billion (seven times the 1997 amount),
and there were 393 hostile bids (compared with 7 in 1997) (JP Morgan, as
reported in The Economist, 29 April 2000, Survey, 10). However, the list of
motives behind these deals ranks technical progress first (most of these
deals were done in sectors under strong technological pressures, as in tele-
coms) ranks the emergence of the euro (more precisely, its microeconomic
impact at the level of competitive pressures in EC markets) second, ranks
the privatization process third, and ranks the SMP process fourth and last.

Before being qualified as landmark progress, the 1997–99 evolution 
in European M&As raises four questions. First, will it continue, or will
member-states renew their efforts to tilt it toward “national” champions?
Second, will firms continue to use M&As more as a consolidation pro-
cess in their domestic markets than as an instrument for access to new mar-
kets? Third, will European M&As be less successful than US M&As be-
cause they must face an environment more hostile to changes in labor 
and capital markets (as is illustrated by the painful reengineering of
Hoechst)? And fourth, what will the impact of M&As be on competition
in the still very segmented EC markets? 

This fourth question is essential. Many of the recent large M&As have
been among utilities (often closely tied to member-state governments),
public monopolies, public firms to be privatized, or freshly privatized
public monopolies, as is best illustrated by deals such as those between
VEBA-VIAG and Tractebel-Suez-Lyonnaise des Eaux, EDF and EnBW-
Hidroelectrica del Cantabrio, and Deutsche Post and Lufthansa. In other
words, current European M&As are much more about market consolida-
tion than about competition in European markets, more so because some
of the biggest service firms in member-states have become so powerful 
at home that they have little choice but to look abroad. Taking into
account the history of the EC service sectors, this situation may be in-
escapable in the medium term, but it sheds some doubts on the expected
success rate for these M&As: it could be lower than the corresponding
rate (50 percent) in a fully fledged single market, like the United States.
And this concentration movement clearly imposes renewed efforts to
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boost the procompetitive impact of the SMP. This context should make
WTO negotiations on service liberalization all the more attractive to 
the EC.

Trade and Labor Issues

The Commission devotes more space in its Seattle Communication to the
topic of trade and labor than to any other issue, as does the Council—but
paradoxically not the Parliament, which devotes more space to services,
with a marked antiliberalization tone. However, all these long texts on
trade and labor leave the general impression that the EC is unwilling to
move very far on this touchy topic—echoing the EC’s “follower” behav-
ior on this issue at the very end of the Uruguay Round negotiations, when
even the most vocal member-states (Belgium, France, and Germany) were
ultimately unprepared to go beyond rhetoric.

The Commission text begins by taking note of the EC’s failed attempt
to create a working group on these matters during the 1996 Singapore
WTO Ministerial. It praises the International Labor Organization (ILO) for
the work it has done since then (in particular, the adoption of the Decla-
ration on Fundamental Principles and Rights at Work in June 1998), and
it recognizes that the ILO is the “body best placed to make real progress
in this area”—and that trade and labor issues could easily be used for pro-
tectionist purposes. The Commission states that “there is no realistic
prospect of consensus for the establishment of a working group within
the WTO.” Rather, it develops a strategy to be pursued “in parallel” with
the new round, which would essentially consist of enhancing cooperation
between the WTO and ILO (starting with a WTO-ILO high-level meeting
on trade, globalization, and labor issues), and of granting extra benefits
(under the Generalized System of Preferences schemes) to developing
countries meeting core ILO conventions on labor. The Council text goes
even further: it stresses the EC’s “firm opposition to any sanctions-based
approaches,” a clear allusion to the stance of US President Clinton’s ad-
ministration toward the Seattle Ministerial.

The EC’s position is not accidental, for three intertwined reasons. First,
the Treaty of Rome contains no provision connecting trade and labor is-
sues within the Single Market, an approach carefully followed since then
as is last illustrated by the new version of Article 137 (ex 118) included in
the Nice TEC version, which “excludes any harmonization of the laws
and regulations of the member-states” on social matters and which reaf-
firms the “right of Member-states to define the fundamental principles of
their social security systems.” Second, in contrast with the WTO texts, the
Treaty of Rome recognizes the fundamental right of free movement of
labor—a right aiming to interconnect labor markets directly. Third, the
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Treaty’s approach has been (although to a limited extent) extended to
countries closely linked to the EC through international treaties (e.g.,
Turkey, with the EC-Turkey Agreement, as discussed by the Court of Jus-
tice in the 1987 Demirel and 1989 Sevince cases). For these reasons, it will
probably last during the coming round.

EC’s Long History of Disconnecting Trade 
and Labor Issues

Until the late 1980s—hence, during the first 30 years of the Community—
raising trade and labor issues within the EC was a nonstarter. Intra-EC
trade liberalization was seen as perfectly compatible with nonharmo-
nized member-state labor and social regimes—in sharp contrast with the
strong demand for EC harmonization of technical regulations in product
markets (see chapter 4).

This situation was the consequence of the hot, lengthy debates during
the negotiations for the Treaty of Rome. Between 1950 and 1956, Belgium
and France opposed Germany on all the issues raised today about trade
and labor, from working conditions to wage and social transfer matters.
They insisted on the harmonization of labor conditions, wages, and social
transfers as a prerequisite for a customs union, whereas Germany argued
that such a total or partial harmonization on labor issues would be a
recipe for failure, and thus should not be incorporated into the Treaty
(Milward 1992; Bean et al. 1998). Fortunately, German views prevailed—
ironically, they were based on the “social market economy” notion, which
was used by the EC Parliament text released for Seattle to link trade and
core labor standards.

As a result, the Treaty of Rome makes no reference whatsoever to direct
links between trade and labor issues; by insisting on the close cooperation
between member-states in labor matters, this makes the Treaty imperme-
able to the notion of using trade sanctions to impose labor standards. The
Treaty Preamble and Article 2 make clear that the Community’s goal is to
raise the standard of living—intra-EC trade and the free movement of
labor being two mechanisms to reach this objective. This approach left the
initial version of the Treaty with a narrow legal basis on labor issues. The
six initial articles (ex 117 to ex 122) on “social provisions” stated objectives
that few governments could envisage refusing to sign: improving work-
ing conditions, equal pay for men and women, paid holiday regimes, and
so on. Some of these objectives were included to grandfather the principles
of such rights that preexisted in certain member-states. (For instance, the
principle of equal pay for equal work was included in the French Consti-
tution before the signing of the Treaty of Rome.) The Commission’s efforts
to introduce pieces of European social policy during the 1970s on this nar-
row Treaty basis were insignificant or failed.
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In the mid-1980s, things seemed to change dramatically. In December
1989, a Charter on the Fundamental Social Rights for Workers (the so-
called Social Charter) was tabled by the Commission, and adopted by all
EC member-states except Britain. In 1992, it was annexed as Protocol No.
14 on Social Policy to the Maastricht TEC version (Britain was opposed 
to its introduction into the Treaty itself). In 1997, it was fully incorporated
into the Amsterdam TEC version.17 Meanwhile, the Commission tabled
initiatives (the so-called Social Action Programs) in 1989, 1992, and 1995
on a wide range of topics—from uncontroversial training programs to
controversial harmonization of national schemes to inform and consult
workers. These Action Programs led to the adoption of 52 directives (as 
of January 1998), under the majority rule (hence applicable to Britain, al-
though not necessarily voted by this member-state), and presented as the
embryo of EC social policy.

However, the real impact of these apparently impressive changes is
very limited, for four reasons. First, the Social Charter was a mere de-
claratory statement. Its introduction into the Amsterdam TEC version did
not produce very much. It reaffirmed goals that had been present since
1958, such as health and safety in the workplace, plus a couple of general
principles on gender equality and paid holidays. And it restated that 
the Community shall “support and complement” the social activities of
member-states, and that unanimity remains the voting rule for the key as-
pects of social policy, such as social security and protection of workers. 
As already mentioned, the Nice TEC version of Article 137 (ex 118) reaf-
firms EC member-state sovereignty in social security matters, with a quite
cryptic addition on the “modernization of social protection systems”. 

Second, the adopted EC directives are less stringent than existing na-
tional laws—a feature reflecting the unchanged Treaty obligation that EC
rules should state only minimum requirements, if any (Article 137 [ex 118]).
For instance, the 1993 directive imposed a maximum work week of 48
hours at a time when the effective average work week in member-states
varied from 38 to less than 44 hours. As a result, EC “social” directives have
almost no impact on actual practices in member-states. This negligible im-
pact is mirrored by the modest funds allocated to the European Social and
Cohesion Funds (see table 5.4): 11 percent of EC state aid, or less than 0.1
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17. The Charter of Fundamental Rights adopted by the Intergovernmental Conference of
Nice (2000) has little to do with labor issues. It is a declaratory statement about “people’s
rights” in general that is not included in the TEC. Its only provision interesting from a trade
and labor perspective is Article 32, which prohibits child labor and protects young people at
work. However, the ban on child labor is defined in loose terms, e.g., on the basis of the min-
imum school-leaving age (“the minimum age of admission to employment may not be lower
than the minimum school-leaving age”); this condition is easy to circumvent, and may even
be counterproductive (it could induce countries to set a low age for leaving school).
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percent of the EC GDP (compared to the GDP share of social protection ex-
penditure in member-states, which ranges from 15 to 35 percent).

Third, the controversial initiatives included in the Social Action Pro-
grams have not been adopted, or they have been curbed by subsequent or
even concomitant measures adopted by member-states or by the Com-
munity itself. For instance, the attempt to harmonize schemes to inform
and consult workers was abandoned in 1998, and the use of Article 141 (ex
119) for “retroactive” claims on equal pay (made possible by the 1990 Bar-
ber ruling of the EC Court of Justice) was severely limited by Protocol 
No. 2 of the Maastricht TEC version (the very same version that included
the “Social Charter” as Protocol 14). 

Fourth, adopted “social” directives are raising persistent or recurrent
difficulties of transposition in most member-states—from Britain to
France. In mid-2000, one-fourth of the social directives (12 out of 49) were
still not transposed in all member-states, Spain being the only state hav-
ing transposed all of them. Social directives account for only 4 percent of
the total number of directives constituting the acquis communautaire, but
they represent 5 percent of directives under consultation for member-
state infringement, and 18 percent of directives for which the Court of
Justice imposed fines for infringement between 1997 and 2000.18

In sum, social policy and transfers are always and in all cases a matter
for member-states—an EC tradition to which Germany referred to justify
its option of “renationalizing” direct aid to agriculture at the 1999 Berlin
Council. Moreover, for five other reasons, the EC is unprepared and un-
willing to go very far on trade and labor issues in the WTO forum. 

First, the EC’s evolution since 1958 has given a lot of ammunition to
those who believe that increased trade and integration are powerful in-
struments for “catching up” (the argument behind the German position
during the negotiations for the Treaty of Rome). Labor costs, which were
lower in Germany than in France in the early 1950s, during the Treaty ne-
gotiations, have been higher since the late 1960s. Contrary to a frequent
perception, since its origin the EC has included large “poor” regions
(those with an income lower than 75 percent of the EC average); already
in 1958, poor regions represented 11 to 15 percent of the EC’s population,
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18. Source: http://europa.eu.int/comm/secretariat_general/sgb/infringements/index_en.
htm, dated 1 April 2000. The global figure of 18 percent could be split between 12 percent on
access to public employment against Greece and Luxembourg, and 6 percent on night work
of women against France. Of course, night work of women did exist in France before the EC
directive in question (6 night workers out of 10 in the French health sector are women). But
it was introduced through a long series of “exceptions” to the 1892 general ban—another il-
lustration of the tortuous ways often used in Continental Europe for circumventing appar-
ently generous labor laws (see below).
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compared to 19 percent in the late 1980s. And the EC has shown its ca-
pacity to integrate these poor regions without interfering with trade.19

Second, the debate on trade and labor issues reemerged in the EC in the
late 1980s, a few years after the 1986 accessions of Portugal and Spain and
concomitantly with the Uruguay Round final negotiations. As a result,
debates in Europe on social dumping (i.e., plants displaced from EC
higher-wage member-states to lower-wage locations) have made little
difference, if any, between “low-wage” member-states and “low-wage”
non-EC countries. In these conditions, linking trade and labor issues in
the WTO forum has an immediate boomerang effect on intra-EC relations:
It is difficult to argue simultaneously that competition with workers in
low-wage non-EC countries is unfair, and that competition with low-
wage member-states is fair, all the more because the most frequently tar-
geted low-wage non-EC countries (South Korea, Taiwan, etc.) have higher
wages than some low-wage member-states. The boomerang effect is cer-
tain because some member-states have the world’s most expensive labor
forces. After all, viewed from (Western) Germany, France is a low-wage,
low-labor-standards country.

Third, the fact that the protectionist dynamics of the trade and labor is-
sues in the WTO forum can very easily engulf intra-EC trade will be mag-
nified by the prospect of the accession of low-wage Central European
countries. Indeed, the usual argument that closer integration between a
richer and a poorer country may increase inequality in the richer country
(by adversely affecting the incomes of its poorer citizens in relative, or
even possibly absolute, terms) seems weaker in the case of Central Eu-
rope, for several reasons. Most Central European economies are very
small relative to the EC economy (meaning that their impact on the huge
EC economy will be minute), those likely to be the first to join the EC are
growing rapidly, and the accession process for all the CECs will be spread
over a long period (probably two decades). As one can easily expect, the
CECs themselves are strongly opposed to any direct link between trade
and labor issues in the WTO context before their accession to the EC—as is
illustrated by the CEC opposition led by Hungary to the US and EC pro-
posals on trade and labor issues during the preparatory meetings for the
Seattle WTO Ministerial.

Fourth, there is an increasing recognition in European public opinion
that Continental Europe is not the realm of “equality” it claims to be. A
half-century of welfare state in Continental Europe has left so many visi-
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19. In 1986, the GDPs per capita of Ireland, Portugal, and Spain were 64 percent, 29 percent,
and 52 percent, respectively, of the average income per capita of the four largest member-
states (Britain, France, Germany, and Italy). In 1999, they were 107 percent, 50 percent, and
67 percent, respectively. However, it remains to allocate these successes among three possi-
ble causes—domestic policies, EC influences, and worldwide influences. For a more detailed
analysis at the regional level, see Neven and Gouyette (1995).
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ble inequalities (in wages, unemployment, occupation, gender, etc.) that
there is a relatively large consensus for not seeing trade as the appropri-
ate instrument for action. In fact, low-wage member-states are not the
least regulated in labor matters; the OECD index of stringency of em-
ployment protection laws is higher in Italy (142) and Portugal (125) than
in Germany (120), and in Spain (112) than in France (95) or Denmark (32)
(OECD 1994). 

For all these reasons, the 1990s slowly made member-states and the
Commission, initially prone to adopt European social regulations in order
to expand its powers, more aware of the costs of these regulations for the
workers themselves. The regulations, which were originally meant to pro-
tect the poor, consist of provisions that ultimately boost the income of in-
siders (those already employed). The wide acknowledgment of the limits
of the welfare state has been reinforced by the fact that during the past
decade, EC Continental member-states have developed tortuous ways to
make their national labor markets more flexible—with workers realizing
progressively how opaque and unfair to entrants or to reentrants into 
the labor market this flexibility has been (Cohen, Lefranc, and Saint-Paul
1997).

The fifth and last reason for the EC’s inability to go very far with trade
and labor issues in the WTO forum is the EC environment itself. For in-
stance, a firm may decide to close its plant in a low-wage member-state,
and to keep its plant in a high-wage state because redundancy costs are
higher in the latter—illustrating the case where the rigid social policy of
the high-wage state works as a beggar-my-neighbor policy. Comparing
member-states and non-EC countries is also instructive. For instance, if
the inequality gap is 60 percent higher in the United States than in France
when measured in terms of current wages (i.e., wages earned by em-
ployed workers), it dramatically drops to 15 percent when current wages
are adjusted (as they should be) for the likelihood of a worker being un-
employed and the length of unemployment over the working life (Cohen
et al. 1997). Of course, such evidence does not stop politicians in an indi-
vidual member-state, as is illustrated by the recent mandatory reduction
in the number of working hours per week in France. But it is difficult for
such politicians to make their views prevail simultaneously in such a di-
verse group as the EC member-states, all the more because they imple-
ment different labor and social policies that rely on different instruments,
and combine them differently.20
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20. This point is crucial, because labor relations are a political topic by essence. For instance,
one could easily argue that a minimum-wage regime prevails all over Continental Europe.
But the fact that it is an essential instrument of public relations for the French government
and an essential aspect of power devolution in Germany makes almost impossible a com-
munitarization of this measure.
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The Single Market: Free Movement of Labor

The Treaty of Rome considers barriers to factor (labor and capital) move-
ments as “trade” barriers. In this context, Article 39 (ex 48) of the Treaty
establishes the “freedom of movement of workers” as one of the four pil-
lars of the Single Market (one of the four “freedoms,” in EC parlance)—
an approach in complete opposition to the WTO framework. This Treaty
provision had little impact until the 1995 Bosman ruling of the Court of
Justice, and its long case law, which gave a precise definition of the direct
applicability of Article 39 (ex 48) and a wide definition of the freedom of
movement of workers. Moreover, Article 39 (ex 48) triggered several com-
petitive forces, which in the long run will counterbalance the negative ef-
fects of EC social policy on labor markets.

The first competitive force flows from the above-mentioned large set 
of EC directives (63, as of January 1998) aiming to improve skilled labor
mobility between member-states in accordance with Article 39 (ex 48).
The directives are based on mutual recognition of member-state diplo-
mas, conditional on the harmonization of the minimum knowledge
judged necessary to provide certain services. By reducing barriers on
skilled labor flows, these directives change the available supply of skilled
labor in each member-state market—hence, the real impact of EC labor
market regulations. The acceptance of diploma is significant in certain
professions (e.g., doctors, nurses, veterinarians, teachers, and architects),
and in member-states that are ready to import foreign skilled workers
(e.g., Belgium, Germany, and Britain) or to export domestic skilled workers
(e.g., Netherlands, Sweden, and Britain) (European Commission 1999f).21

It should be underlined that this first competitive force is antagonistic to
the logic of the Social Plans and their related regulations, which require
that workers employed in another member-state should receive host (not
home) country terms and conditions of work—hence slowing down forces
in favor of labor mobility. The limits imposed on “competition” between
member-state social policies by the host country principle flow from the im-
plicit assumption frequent in the EC that the home country principle
would induce member-states to follow a “race to the bottom” policy re-
ducing the social benefits of their workers. It is beyond the scope of this
book to fully examine such an argument. But in these respects, the EC ex-
perience echoes the major lessons provided by the recent theoretical and
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21. It is hard to get detailed evidence on these skilled labor flows. E.g., the late 1990s wit-
nessed an outflow of skilled young French people, who found jobs much more easily in
Britain or the United States than in France (International Herald Tribune, 10 March 1998). On
the basis of an official report (Sénat 2000), one can estimate that between 1995 and 1998,
300,000 skilled French people (most of them young) have left France for the OECD countries
(mostly Britain and the United States)—that is, more than one-tenth of the annual number
of registered French students and roughly one-half the number of university diplomas
granted in one year.
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empirical literature: the many caveats to the superficially compelling ar-
guments in favor of a race to the bottom in social matters (Bean et al. 1998;
Andersen, Haldrup, and Sorensen 2000; Brown 2000); and the lack of cor-
relation between the absence of core labor norms and trade performance
(meaning that countries without core norms do not fare better than coun-
tries with such norms) although the same cannot be said in the case of non-
core labor norms (OECD 2000a).

The second competitive force flows from the right of establishment that
allows firms to be established in one EC member-state and operate in an-
other one. Article 43 (ex 52) of the Treaty of Rome explicitly prohibits “re-
strictions on the freedom of establishment of nationals of a Member state
into the territory of another Member-state,” and Articles 44 (ex 54) to 48
(ex 58) specify the ways to implement this key prohibition. These pro-
visions could have a huge impact if they are massively used by self-
employed, often relatively unskilled people, such as bakers, haircutters,
and shopkeepers (i.e., managers of and workers in very small firms, which
so far have not been directly involved in EC internal liberalization). Self-
employed people can locate the headquarters of their own firms in the EC
member-state offering the best public services (health, police, pension,
etc.) at the lowest prices (business taxes, social security contributions, etc.)
and yet continue to work in their member-state of origin. For instance, a
French haircutter could register his or her firm in Britain (where he/she
pays business taxes) and work in France (where he or she pays income
tax) without regulatory barriers. 

Such cases have already raised public attention (International Herald Tri-
bune, “Finding the System Too Taxing, French Flee”, 16 April 1998, 1). It is
difficult to forecast the future magnitude of this phenomenon. If large, it
will change dramatically the balance between trade, capital mobility, and
labor mobility in the EC. A large portion of relatively unskilled labor will
become de facto as mobile as skilled labor and capital—reducing sub-
stantially the scope of the argument (Rodrik 1997) about potential pres-
sures exerted by trade on social cohesion. Of course, the member-states
with the lowest ratios of social benefits to social costs are doing their best
to limit this outflow of firms and revenues by curbing competition among
member-states through fiscal harmonization.

Competition Policy: 
Market Power and Subsidies

Since the mid-1990s, the Commission has been the strongest advocate of
introducing competition policy in the WTO—making no secret that it con-
siders its own competition policy a model for the world trade system. The
Seattle Commission text illustrates this stance by ranking competition is-
sues as the third topic in commercial policy matters and devoting more

EMERGING EC COMMERCIAL POLICY 169

Institute for International Economics  |  http://www.iie.com

http://www.iie.com


space to them than to services. It describes a wide program: (1) “core”
principles and “common” rules on the scope of competition law and on its
procedures; (2) “common approaches” on anticompetitive practices with a
significant impact on international trade and investment (e.g., hard-core
cartels, vertical restrictions, international mergers); (3) international coop-
eration on notification, consultation, and surveillance; and (4) the use of
the dispute settlement system to “ensure that domestic competition law
and enforcement structures are in accordance with the provisions agreed
multilaterally.”

The Parliament and even more the Council have shown less enthusiasm
in their texts. This reserve mirrors underlying power struggles within the
EC. Member-states are still attached to their own domestic competition
policies as recently illustrated by the so-called Schröder Document (see
chapter 7). They may feel that the long list released by the Commission for
Seattle is a way to use the coming round to expand the Commission’s
powers in these matters, in particular on issues much debated within the
Community (e.g., export cartels or vertical restraints).

EC competition policy has a feature that is essential in the context of
WTO negotiations on competition, if there will be such negotiations. The
relevant Treaty of Rome articles do not prohibit practices incompatible
with competition, only those incompatible with the “common market” (a
feature echoed in the Seattle Commission text by the expression “in ac-
cordance with the provisions agreed multilaterally”) and affecting intra-
EC trade. Distortions and restrictions on competition in the EC may thus
be permitted, if they fit the common market objective, whereas economi-
cally sound practices may be prohibited to the extent that they are per-
ceived as obstacles to intra-EC trade, as has been the case for private sell-
ing arrangements (see chapter 4). 

The common market objective refers to the other goals mentioned in the
Preamble and in Articles 2 and 3 of the Treaty of Rome (see chapter 1):
support of small firms, promotion of research and development (R&D),
“fair” competition, competitiveness, social and territorial cohesion, sub-
sidiarity, and democracy. Some of these goals have been perceived as im-
portant enough to be explicitly restated in the Treaty articles on market
power, state-owned enterprises, and state aid (Articles 81:3 [ex 85:3], 86:2
[ex 90:2], and 87:2 [ex 92:1], respectively), when these articles list the ex-
emptions to be taken into account. Other goals have accumulated over
time, such as the encouragement of innovation or the promotion of the
competitiveness of European firms.

The multiple-goal feature of EC competition policy helps to explain two
frequent reactions to EC proposals on these matters in the WTO forum.
On the one hand, WTO members with a competition policy that focuses
more strictly on competition issues (e.g., the United States) fear that the
EC approach will end up loosening the enforcement of their own compe-
tition laws. On the other hand, forces hostile to the introduction of a com-
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petition law (including among the 52 countries that have adopted such a
law in the past decade) are looking at the introduction of the EC approach
in the WTO framework as a possible way to dilute the infant enforcement
of their own competition law.

It is important to note that the Seattle Commission text does not deal
with all the topics that the Treaty of Rome includes under competition
policy. It focuses on one of the two “branches” of EC competition policy,
that is, market power issues (cartels, vertical and horizontal restrictions,
and international mergers). It scatters under various headings the other
topics covered by the provisions of the Treaty of Rome on competition
policy (state-owned enterprises, antidumping, regulatory reform, and
subsidies), an approach that leads to a superficial treatment of these es-
sential issues. In particular, the Commission text leaves almost completely
aside subsidy issues (“state aid,” in EC parlance), despite the fact that
WTO members would benefit from substituting the EC antisubsidy ap-
proach for the GATT countervailing notion.22

Competition Policy as Seen by EC Commercial Policy

The Seattle Commission text limits the scope of competition policy in the
WTO to three major topics: cartels, vertical and horizontal restrictions,
and international mergers.

Hard-Core and Export Cartels

The EC and member-state approaches to hard-core domestic (i.e., intra-
member-state or intra-EC) cartels are relatively similar. They condemn
them, although there are still some key differences in the immunity pol-
icy (about denouncing cartel-like practices) and in the available range of
sanctions (particularly the existence, or lack, of criminal sanctions against
individuals) and in the intensity of enforcement among member-states
and the Community (OECD 2000b). These crucial differences may explain
why, paradoxically at first glance, the level of cooperation between the EC
and the US competition authorities has been minimal in this crucial anti-
cartel activity (Waller 2000). 

The European position on extra-EC export cartels is a much more open
question.23 In accordance with Article 29 (ex 34) of the TEC, the EC Court of
Justice bans discriminatory intra-EC export restrictions, but it allows
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22. The EC itself will benefit from such a substitution, because it is using the GATT counter-
vailing approach for extra-EC imports with a worrisome drift (see appendix B).

23. The same can be said for export-subsidy policy, which remains within the competence of
the member-states and under the discipline of the OECD Agreement on Export Credits. For
the latest available year (1995), the export assistance share in total assistance to industry
varies from 0 percent (Spain) to 4 percent (Belgium, Britain) to 13 percent (France) to 20 per-
cent (Germany) to 55 percent (Finland) (OECD 1998d).
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schemes restricting exports as long as they make no distinction between
products to be sold on domestic markets and those to be sold on export mar-
kets (the 1979 Groenveld ruling). On the one hand, the Commission argues
that it has jurisdiction over such export cartels, and it is favorable to a ban.
However, the requirements it imposes for the material evidence required to
convict firms are so strict that they explain the lack of deterrent effect of this
ban. Moreover, the Commission tends to examine the extent to which export
cartels hurt other EC firms (e.g., the implementation of the UN Conference
on Trade and Development [UNCTAD] Liner Code on maritime routes be-
tween French and African harbors that excluded Danish shipping lines), an
approach that can lead to tacit acceptance of cartels. Finally, it ignores the
impact of antidumping measures on the formation of such cartels (see ap-
pendix B). 

On the other hand, member-states consider this issue under their own
competence—at least for their own national export cartels that have no
effect on EC markets (if that is possible). Their views on export cartels
vary from prohibition to tacit acceptance—depending on the relative
magnitude of the rents that the domestic cartel extracts from domestic
consumers and those that it can extract from foreign consumers. This
complicated situation leaves doubts about the EC’s capacity to have a
common position on this topic in the WTO forum.

Horizontal and Vertical Restraints
Article 81 (ex 85) of the Treaty of Rome deals with “concerted practices”
and Article 82 (ex 86) with “abuse” of dominant position. In the case of
horizontal restraints (agreements between producers of substitutable
goods and services) other than cartels, EC competition policy—with its
multiple goals defined by the Treaty of Rome—has generated a high de-
gree of discretion and subjectivity in implementation. These complexities
in turn have created time inconsistencies in EC competition policy, and
wide differences of views and actions between EC and member-state com-
petition authorities—even about essential points, such as the definition of
what constitutes a restriction of competition, or the interpretation of the
“technical or economic progress” that certain restrictive practices could
bring (Neven, Papandropoulos, and Seabright 1998).

Differences of views and actions in the EC about vertical restraints
(agreements between producers of complementary goods and services) are
even wider, because the Treaty of Rome does not distinguish between ver-
tical and horizontal restraints (it was written at a time when vertical rela-
tions were seen as dangerous for competition as horizontal agreements). 

As a result, the Commission has been forced to use a series of convoluted
“exemptions” under Article 81:3 (ex 85:3) so as to have a more friendly ap-
proach to vertical restraints than to horizontal restraints. “Block” exemp-
tions (for exclusive distribution, purchasing, patent licensing, franchising,
R&D cooperation, technology transfer, car distribution, and certain types of
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agreements in the insurance sector) and “individual” exemptions for other
vertical restraints (subject to the fulfillment of specific conditions by the
firms involved) have allowed the Commission to take into account the pos-
itive aspects of vertical relations.24 Some exemptions cover key practices in
large sectors (distribution of beer, cosmetics, and petrol, liner conferences in
shipping, joint capacity planning in air transport, etc.), whereas other ex-
emptions have allowed clear restrictions on intra-EC competition, as is best
illustrated by the car distribution agreement (see appendix A, case 12)—a
paradox only if one forgets the basic Treaty logic, according to which com-
petition policy is an instrument of economic integration, as underlined
above.

International Mergers

In the domain of international mergers, the Seattle Commission text
evokes the need for “common approaches,” and the possibility of incorpo-
rating “negative or positive comity” procedures into the WTO framework,
in order to solve the informational problems faced by national competition
authorities undertaking investigations (but excluding the possibility of
binding obligations to investigate on behalf of another country).25

The most often mentioned issue in this domain is the extraterritoriality
dimension of many merger decisions made by competition authorities—
a dimension increasingly unavoidable in a globalizing economy because
competition authorities are concerned with consumers’ welfare, not with
the location of producers. On this point, the EC position shows an in-
creasingly extraterritorial reach. Until the late 1980s, the EC was reluctant
to assert extraterritorial jurisdiction, but in 1988, the Court of Justice
moved toward some extraterritorial reach with the Wood Pulp case. How-
ever, this ruling focused on the behavior of all firms (domestic and for-
eign) in European markets—hence, on enforcing competition disciplines in
the domestic market in a nondiscriminatory way, an approach perfectly
compatible with GATT Article III on national treatment. 

By contrast, in 1997, the Commission approach to extraterritoriality with
the Boeing-McDonnell case was very debatable. The Commission dealt with
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24. The provisions for block exemptions for exclusive distribution, purchasing, and fran-
chising have been clearer since June 2000: Vertical agreements between firms whose com-
bined market share is less than 30 percent are immune to Article 81:1 (ex 85:1), unless these
arrangements contain blacklisted restrictions. By contrast, the block exemption on car dis-
tribution will be under increased pressure until 2002 to be abolished or reformed.

25. These two procedures have been defined in the 1991 and 1998 United States-EC Agree-
ment regarding the application of competition laws. Under the negative comity clause, each
signatory takes into account the other’s interests when enforcing its own competition law.
Under the positive comity provision, the United States and the EC can request the other ju-
risdiction to enforce its laws with respect to competitive conduct within its borders that is
harming the other jurisdiction (Janow 2000). For a detailed assessment of the comity ap-
proach, see Griffin (1994) and Evenett, Lehmann, and Steil (2000).
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the possible and indirect (hard to document in a robust way) effects of a
merger between two US firms (Boeing and McDonnell-Douglas) on an EC
producer (Airbus) by dictating conditions for the behavior between the for-
eign seller (Boeing-McDonnell) and foreign buyers (US airlines) in a foreign
(US) aircraft market. Such an approach could clearly open a Pandora’s box
of conflicts about the strategic use of competition policy in the world trade
regime—all the more because Airbus has benefited from massive subsi-
dies, and will benefit from additional state aid.

The last essential point is that in implementing Merger Regulation
4064/89 (the EC core legal text in these matters), the EC Commission has
increasingly developed an ex ante approach. The extent to which a merger
is authorized or not, and the precise conditions for its authorization (in
terms of disinvestment) are based on the knowledge, before the merger, of
the market situation and of its evolution. This approach raises a major
issue. It assumes a level of information on the markets and on their ex
post developments that is likely to exceed by far the effective level of in-
formation available to the Commission, and to the firms involved. 

Such an ex ante approach may lead to inappropriate decisions that
“overprotect” firms from competition—particularly in a world economy
full of unexpected events. The EC Commission and most member-states
have followed this approach because, compared to the US Justice Depart-
ment, they have had few possibilities of acting at a later stage—for in-
stance, by giving criminal immunity to the first cartel member that would
reveal the anticompetitive consequences of a merger (e.g., the existence of
a postmerger cartel). 

Cost-Benefit Analysis of a Two-Layer System

The Commission’s advocacy for WTO competition rules modeled on the
EC approach relies on the perceived success of the two-layer system of
Community and member-state competition laws. It is thus useful to
sketch three aspects of the relative benefits and costs of such a system in
relation to a “decentralized” regime (i.e., national competition laws with
no a priori common disciplines). 

First, because competition policy relies more and more on a case-by-
case (“rule-of-reason”) basis, similarity of rules does not imply similarity
of rulings, contrary to the basic assumption underlying the Commission
text for Seattle. “Decentralized” competition authorities enforcing the
same disciplines could arrive at different outcomes, either because they
weight the same ingredients differently or (assuming they use similar
weights) because the producers directly involved, the other producers,
and consumers are not equally spread among the jurisdictions, a condi-
tion almost certain to be met (Neven and Röller 2000; Cadot, Grether, and
de Melo 2000). As a result, even assuming a possible world competition
authority (leaving aside the touchy question of the fate of the US Supreme
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Court and EC Court of Justice in such a context), common rules at the WTO
level are not a sure recipe for similar rulings by WTO members, even for
similar cases, hence for fewer international conflicts.

Second, it is often argued that most member-states would not have de-
veloped their own competition policy without the Treaty of Rome’s sem-
inal Articles 81 (ex 85) and 82 (ex 86). Formally speaking, this is not cor-
rect. France, Germany, and Britain have had a competition law since the
1950s and Spain since 1963—leaving Italy (1990) as the only exception
among the large EC member-states since the value of a competition law
for smaller EC member-states is debatable. Of course, one can argue that
until the late 1960s, competition policy in EC member-states was often an
exercise in futility (except perhaps in Germany), but this comment could
well be applied to EC competition policy itself. 

Since the 1980s, the adoption and enforcement of fully fledged competi-
tion policies by EC member-states have been related to an increasingly bet-
ter understanding of the role of markets. The eight member-states (Den-
mark, Finland, France, Germany, Luxembourg, Netherlands, Sweden, and
Britain) with long-standing competition laws revised them between 1986
and 1998, and the other member-states adopted domestic competition laws
during the same period. But the convergence of all these laws toward more
similar rules (particularly in Germany and Britain) may be seen as the re-
sult of emerging better general standards—which influence EC competition
policy itself, as in the case of vertical restraints—more than the desire to
align with EC standards, although the will to reduce potential conflicts with
EC competition enforcement is not absent.

The third aspect of these relative benefits and costs is that casting com-
petition rules in an ironclad treaty can be costly. This is illustrated by the
integration constraint imposed on competition policy, and by the compli-
cated “exemption” regime imposed by the Treaty’s deficient treatment of
vertical restraints.

The conclusion to be drawn from the EC experience is that the focus of
WTO discussions for the foreseeable future should not be the adoption of
WTO competition disciplines, but rather the adoption of a competition
law by each WTO member of significant economic size. This adoption
would best be done in combination with a “soft” convergence, based on
“comities” available to WTO members that take seriously their own com-
petition rules—to avoid as much as much as possible the strategic use of
competition policies in the international trade context.

Other Aspects of Competition Policy: Left Outside
Commercial Policy?

The EC rules on competition in the Treaty of Rome include three other
topics: public undertakings, antidumping, and regulatory reform. None
of these issues is included in the section of the Seattle Commission text de-
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voted to competition, but all are dealt with under other headings in a
short and imperfect way—quite ironically since competition law would
certainly put such topics high on the reform agenda.

State-Owned Enterprises

The Commission text evokes the issue of state-owned enterprises only in
the section devoted to agriculture. Not only does the communication not
make a parallel between the many EC intervention agencies that run the
Common Agricultural Policy and state-trading enterprises (see chapter 4),
but it also remains silent on the many EC state-owned firms still operat-
ing in services, from telecoms to banks to airlines.26

This silence reflects the ambiguities of GATS Articles VIII (monopolies and
exclusive service suppliers) and IX (business practices), which themselves
mirror the rather complex treatment of state-owned firms in the Treaty of
Rome, articulated in three Articles of the TEC. First, Article 295 (ex 222)
affirms the Treaty neutrality with respect to property ownership. Second,
Article 31 (ex 37) specifies that no discrimination regarding the conditions
under which goods are procured and marketed shall exist in case of state
monopolies of “commercial character,” and Article 86:1 (ex 90:1) reinforces
this principle by stating that public firms, or firms to which member-states
grant special or exclusive rights, shall observe Treaty competition rules. 

Third, however, Article 86:2 (ex 90:2) exempts state-owned firms from
this obligation to follow normal competition disciplines when “entrusted
with the operation of services of general interest or having the character
of a revenue-producing monopoly.” Far from simplifying matters, the
“statist” reaction in the EC during the 1990s (see chapter 1) generated 
a new provision (Article 16 [ex 7d] of the Amsterdam TEC version):
“Without prejudice to Articles 73 (ex 77), 86 (ex 90), and 87 (ex 92), and
given the place occupied by services of general economic interest in the
shared values of the Union as well as their role in promoting social and
territorial cohesion, the Community and the Member-states . . . shall take
care that such services operate on the basis of principles and conditions
which enable them to fulfill their missions.”

In practice, the effective dose of competition imposed on EC state-
owned firms has varied substantially over time. Starting with the 1982
British Telecom ruling (see above), the Court of Justice’s market-oriented
doctrine of the 1980s reached its peak with the 1990 Höfner ruling, in
which the Court declared that member-states violate Article 86:1 (ex 90:1)
if public firms enjoying special or exclusive rights cannot avoid abusive
behavior when exercising these rights. But one year later, in the 1991 Cor-
beau case, the Court adopted criteria defining “services of general eco-
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26. There are four state-trading enterprises in the EC: Electricité de France, Gaz de France,
Entreprise Minière et Chimique, and the Italian import monopoly for tobacco (WTO, Trade
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nomic interest” that severely slowed down the pace at which markets
where state-owned firms are operating could be opened to competition
(Mavroidis and Messerlin 1998).27

Antidumping

The Seattle Commission text does not go much further than expressing
the EC’s willingness to discuss GATT antidumping procedures, in the
very short section on “trade defence instruments” (see chapter 4). It does
not mention that antidumping is one of the elements to be examined by
the WTO Working Group on Trade and Competition, and it does not
evoke the anticompetitive impact of many antidumping measures (see
appendix B)—in sharp contrast with the Parliament text, which interest-
ingly mentions that “an effective competition policy by the WTO con-
tracting parties could, in the longer term, reduce recourse to the trade pro-
tection measures which are still needed as part of an antidumping policy.” 

During the past two decades, the Court of Justice, the various member-
state competition authorities (from Bundeskartelamt to Conseil de la Con-
currence), and the Directorate General for Competition of the Commis-
sion have been unable, and often unwilling, to address the antidumping
issue, as is best illustrated by the following two cases. First, in the 1992
Extramet case, the Court of Justice annulled a first antidumping duty for
having failed to take into account the anticompetitive practices of the
complaining firm. But within a few months, the Commission reopened a
new antidumping procedure—imposing minimum prices equivalent to
duties more than three times higher than the first measures—that is, send-
ing a clear message of “retaliation” to defending firms daring to have re-
course to competition authorities in antidumping cases. 

Second, the 1996 Saint-Gobain-Wäcker case dealt with a merger between
two EC firms that were ready to renounce forever their rights to lodge an-
tidumping actions in exchange for the right to merge their silicon carbide
activities. In other words, these firms offered to renounce the use of an-
tidumping (and hence to accept a much freer trade regime for this product,
which has been subjected to repeated EC antidumping measures for years)
as the ex ante “remedy” to the possible dominant position that their merger
would give them in the relevant EC market. The proposal was rejected by
the Commission, on the debatable ground that it would be impossible to
enforce such an agreement—another illustration of the balance between ex
ante and ex post instruments (see the discussion of mergers above).

These two cases reveal the systemic danger of introducing competition
policy into a WTO framework that allows for antidumping regulations.
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27. Moreover, in services, EC and member-state competition authorities have often been un-
able to efficiently rein in the predatory behavior that former public monopolies tend to fol-
low in markets newly opened to competition, because the slow motion inherent in the in-
vestigation of competition cases is an implicit cost for entrants (e.g., see appendix A, case 22).
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As shown in appendix B, very few antidumping cases deal with preda-
tory pricing (less than 3 percent) or strategic pricing—suggesting that
competition policy and dumping practices (as perceived in trade policy)
have little in common. By contrast, many antidumping measures have
been shown to generate conditions favorable to procartel practices—sug-
gesting that competition enforcement should ideally look at antidumping
policy (Messerlin 1990). The fact that the two policies have different pur-
poses and constituencies (and very different financial outcomes for do-
mestic complainants) creates a serious risk of subordinating competition
policy to trade considerations—rather than the desirable converse. In-
deed, the evolution of the Treaty of Rome offers the best illustration of
how serious this risk is. The Treaty’s initial Article ex 91, which subordi-
nated intra-EC dumping issues to competition enforcement, disappeared
in the Amsterdam TEC version—a clear, and worrisome, sign of which
policy (competition or antidumping) is the more powerful.

Regulatory Reforms

The Seattle Commission text does not deal with the relations between reg-
ulatory reforms and competition policy in the competition section, but
rather in the service section (see above) with a minimal reference to pro-
competitive disciplines. Service liberalization has often been perceived as
requiring specific, transitory provisions that favor the emergence of new
competitors and protect them from the most powerful incumbents for a
given period. Such “asymmetric” regulations often require very intrusive
rules—from imposing mandatory cost-based pricing on the incumbent
during the transition period to banning competition from incumbents.
These intrusive rules can be discriminatory, even firm-specific, and they
can be enforced by ad hoc regulatory agencies. As a result, these rules rep-
resent a danger in the long run both for competition disciplines, which are
horizontal by nature, and for the WTO principle of nondiscrimination be-
tween countries, and a fortiori between firms.

State Aid

The almost complete silence on state aid of the texts released for Seattle by
the three European institutions is all the more striking because subsidies
are still reported (in the 1999 business survey on obstacles to intra-
EC trade) as the third or second most important obstacle to the Single
Market by 28 percent of the small and medium-sized enterprises, and by 
36 percent of the large firms. (What follows offers an explanation of why
state aid seems more important for large than for small and medium-
sized enterprises.)28
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28. See http://europa.eu.int/comm/internal_market/en/update/score/score5.htm, dated
2 December 1999.
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EC rules on state aid are relatively close to GATT rules on subsidies ex-
cept that they are also enforceable in services, whereas GATS Article XV
on subsidies in services is still largely an empty shell. Article 87:1 (ex 92:1)
of the Treaty of Rome states the general principle that “any aid granted by
a Member-State or through state resources, in any form whatsoever which
distorts or threatens competition by favoring certain undertakings or the
production of certain goods, shall, in so far as it affects trade between
Member-states, be incompatible with the common market.” The rest of
Article 87 (ex 92) lists exemptions to this general principle that are close to
those included in the Uruguay Subsidy Agreement: (1) sectoral state aid
for “structural adjustment” essentially applied to the EC car, coal, ship-
building, steel, and synthetic fiber sectors; (2) horizontal subsidy schemes
for regions, urban districts, environmental, or R&D activities (with certain
schemes of utmost importance for the EC enlargement, hence for EC com-
mercial policy; e.g., 46 percent of EC population in 1997 was located in re-
gions eligible for regional aid; see chapter 6); and (3) the systematic possi-
bility of “compensating” all the EC firms for costs related to “services of
general economic interest.”

Beyond these similarities, there are two essential differences between
EC and GATT rules in these matters. The first concerns the type of anti-
subsidy policy to be pursued. In this respect, the traditional GATT ap-
proach is notoriously inadequate, because it is not based on the right mo-
tive to curb subsidies. It does not perceive a subsidy as a transfer from
domestic taxpayers to foreign consumers, but as a support to domestic
producers that would be “unfair” to foreign producers. As a result, the
Uruguay Subsidy Agreement imposes the wrong instrument to fight
trade-related subsidies, namely, “countervailing” duties that the import-
ing country could impose on subsidized imports, that is, on its own con-
sumers—instead of leaving them to enjoy available foreign subsidies. 

Two recent WTO panels (on Australian leather and Brazilian aircraft)
have tried to limit this traditional GATT flaw by suggesting that coun-
tervailing duties should be limited to the level of injury suffered, not up
to the level of subsidization. This solution is similar to what already ex-
ists in antidumping enforcement, and it is likely to drift in a similar way.
Investigations will come up with more inflated levels of injury than in
the past.

By contrast, EC antisubsidy policy relies on the right instrument: the
ban on (or at least alteration of) state aid by the Commission. The experi-
ence accumulated during the past 20 years of increasingly tight Commis-
sion enforcement provides three major lessons for the WTO. First, the
bulk of the visible state aid granted by member-states to the manufactur-
ing sector between 1984 and 1992 remained concentrated in six industries:
textiles, clothing, synthetic fibers, glass, steel, and cars. (Anecdotal evi-
dence does not suggest large changes in this sectoral distribution during
the 1990s.) The fact that all these sectors are characterized by a higher
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level of overall protection than the whole EC manufacturing sector (see
table 2.1) reinforces the impression conveyed by chapters 2 and 3 of pro-
tection peaks in these sectors.

Second, table 5.4 shows the relative stability of the overall nominal
amount of subsidies in the EC economies between 1990 and 1997, with a
significant substitution of EC subsidies for member-state aid. However,
contrary to what happened with the communitarization process in trade
barriers (see chapter 2), this substitution was accompanied by noticeable
changes in the sectoral distribution of subsidies—away from certain in-
dustries, and toward agriculture and certain services.

Third, substitutability between the endless forms of subsidies generates
an enforcement problem for the EC antisubsidy policy in the long run.
Available evidence suggests that the EC’s stricter state aid control after
1987 generated a wider range of types and sources of subsidies, which
were more difficult to monitor (Messerlin 1999). Examples of endless cre-
ativity with subsidies abound—from subsidies for labor costs apparently
granted to all labor-intensive activities, but de facto limited to some sec-
tors (textiles, apparel, footwear) to aid for new purposes (increasingly
generous preretirement schemes, aid for foreign investment in joint ven-
tures with Central European firms) to subsidies granted by increasingly
low levels of subnational entities to subsidized inputs (land, electricity,
movie studios) often produced by public enterprises, and to implicit sub-
sidies generated by state guarantees, as is best illustrated by the banking,
electricity, and railway sectors.29

This evolution suggests the need to interpret with caution the level and
decline of EC subsidy rates between 1990 and 1997 that are reported in
table 5.4. In fact, the level of subsidization may be significantly higher, as
is suggested by a study (Hallaert 2000), according to which, in the mid-
1990s, French total subsidies in manufacturing and services would still
represent 5.8 percent of French GDP (indeed, a result more in tune with
the above-quoted business survey than the official figure of 2.1 percent
shown in table 5.4).
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29. E.g., Germany grants state guarantees (Anstaltslast and Gewährträgerhaftung) to certain
banks (Landesbanken and Sparkassen), that are equivalent to subsidies on the cost of refinanc-
ing or to subsidies to capital (Austria has similar regulations) (Koenig 2000; Schneider 2000;
Winckler 2000). In the case of WestLB, it has been shown that this indirect aid allowed
WestLB to cross-subsidize its activities in the London competitive markets with its protected
activities in Germany. The German government tried to grandfather these guarantees by a
protocol to the Maastricht TEC version but failed to do so. In July 1999, the Commission or-
dered WestLB to repay 0.8 billion in illegal subsidies. However in November 2000, Ger-
man regional politicians were still struggling with the various alternative plans to reform the
Landesbanken. The treatment of investments in railway tracks or other large infrastructure of
state-owned firms is not without similarities to this guarantee issue.
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The subsidy resilience in the EC raises an interesting question for those
manufacturing sectors that are considered liberalized but that continue 
to receive substantial state aid. As stressed by Snape (1987), subsidies
become rapidly very costly when trade barriers are eliminated. The ob-
served resilience may thus reflect either lobbies powerful enough to be
able to impose the use of a visibly costly instrument, or more likely the
fact that certain extra-EC and intra-EC barriers (e.g., antidumping mea-
sures and/or technical regulations) have survived past liberalization ef-
forts and reduce the costs of subsidization.

The second essential difference between the EC and WTO subsidy
regimes is that in the EC, state aid control is a Commission “monopoly”:
Article 88 (ex 93) grants to the Commission alone the power to ban or
modify subsidies found incompatible with the common market, and the
Commission “shall keep under constant review all systems of aid exist-
ing” in member-states.

This dramatic power devolution is often mentioned as a key advantage
of the EC regime—in comparison with the US regime, for instance, where
the Supreme Court is the only institution able to restore some control over
local subsidies. However, this argument deserves a caveat for the follow-
ing three reasons. First, if such power devolution undoubtedly allows
simpler, stricter monitoring of small-state aid, it rapidly faces its limits
when large subsidies are granted to large or to state-owned firms. In these
cases, the Commission does not have the necessary political muscle to
confront member-states—distorting its monitoring ability. As a result, and
paradoxically, the Commission’s antisubsidy policy may be the source of
more distortions than no antisubsidy policy, to the extent that it increases
the subsidy rate of large and massively subsidized firms relative to the rate
for the other firms, which are subjected to stricter disciplines—this may
explain the noticeable difference (in the above-quoted business survey)
between the perception of state aid by small and large firms. 

Second, such power devolution does not exempt the Commission from
balancing distortions on competition generated by subsidies with the pur-
suit of other economic and social aims, in accordance with the Treaty pro-
visions. Such balancing requires a political consensus in the EC, that is, in-
volves in fine member-states. As noted by Besley and Seabright (2000, 13)
when criticizing the Commission’s policy, “The Commission presumes
that state aid distorts competition, yet it approves 98 percent of applica-
tions, often for social or distributional reasons.”

Third, the power devolution has induced the Commission to pay much
more attention to the interests of the competitors of aid beneficiaries
(Ehlermann 1995)—balancing its acceptance of state aid by imposing re-
strictions on the strategies of the subsidized firms for accommodating
competitors, again opening the door to the strategic use of competition
policy, as is best illustrated by the airline and banking industries. In the

EMERGING EC COMMERCIAL POLICY 181

Institute for International Economics  |  http://www.iie.com

http://www.iie.com


airline cases, subsidized firms have been prohibited from acquiring other
airlines, expanding aircraft fleets, increasing the number of flights or seats
on specific routes, and pricing aggressively on specific routes. In banking,
operational constraints on subsidized banks have included quantitative
limits on growth rates, a mandatory distribution of revenues between
shareholders and other possible beneficiaries (both conditions to be met
for a few years), and a mandatory stability of the bank solvency ratio (a
condition to be fulfilled for many years).30

The problem is not so much that all these restrictions make the restruc-
turing of the subsidized firms more difficult—giving them good excuses
to ask for new subsidies, and making it more difficult for the Commission
to enforce its “one time, last time” principle. It is that such restrictions im-
pose severe limits on the competitive nature of the markets in which sub-
sidized firms and their competitors are operating (and in related mar-
kets)—that the restrictions limit the liberalization process. For instance,
limiting airline seat capacities ultimately facilitates collusion between
subsidized and nonsubsidized airlines; because the constraints imposed
on the subsidized firms are public, the nonsubsidized firms can align their
own prices or quantities strategically (including with a collusive purpose)
with those permitted for subsidized airlines on constrained routes, and
they can use the rents resulting from such restricted competition to cross-
subsidize their price strategies for other routes.31

Because the nonsubsidized firms can be EC or non-EC companies, the
EC’s failure to address properly the state aid issue becomes a problem of
interest for all WTO members. To conclude this discussion of the EC ex-
perience of power devolution in state aid matters, it appears that the
Commission has been really successful only when it has been able to con-
vince a wide audience that subsidies are not the appropriate instrument—
because they do not really address economic and social problems, and can
be easily captured by vested interests. This remark echoes the conclusion
for competition policy. The economically sound answer to competition is-
sues (all those briefly surveyed in this section) relies much more on do-
mestic enforcement than on multilateral initiatives.
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30. These illustrations refer to the Air France and Crédit Lyonnais cases, the latter case raising
the issues of both state aid rules and regulatory (prudential) supervision (the extent to which
the Crédit Lyonnais difficulties have been generated or amplified by the failure of the French
supervisory authorities, Trésor and Banque de France, is still under investigation).

31. Limiting the collusive impact of antisubsidy policies is as hard as limiting the collusive
impact of subsidies. For example, competitors of a subsidized bank are indirectly subsidized
if the state aid granted allows keeping the prices of competitors’ assets stable, as well as
those of the subsidized bank.
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Public Procurement: Such a Big Deal?

The Seattle texts released by the European institutions on the topic of pub-
lic procurement are among the shortest. They are limited to a call for con-
solidation of the Uruguay Round results. This brevity, which contrasts
with the importance of this issue in the Single Market context and for cer-
tain EC trading partners during the Uruguay Round, reflects the intrinsic
difficulties of liberalizing in this domain, including within the EC, and the
almost simultaneity of slow intra- and extra-EC liberalization.

The Treaty of Rome implicitly covers public procurement. Articles 28 (ex
30) on free movement of goods, 43 (ex 52) on freedom of establishment,
and 49 (ex 59) on freedom to provide services govern all contracts (how-
ever small) awarded by European public bodies. However, the first direc-
tives adopted in the late 1970s to implement these general principles were
ineffective—hence the need to include public procurement in the SMP.
Seven basic SMP directives on public procurement thus were adopted be-
tween 1988 and 1993—almost simultaneously with the Uruguay Govern-
ment Procurement Agreement (GPA), which became part of the EC legal
regime in 1996.32

The implementation of these Directives has been slow and is still con-
flictual. Not only have all the directives not been adopted by all member-
states, but the adoption process in member-state laws has also witnessed
the introduction of inconsistent provisions in more than one-third of the
cases—forcing the Commission to launch almost 40 infringement proce-
dures against member-states in the late 1990s. Difficulties are particularly
severe with the two directives on utilities, which cover roughly a fourth
of EC public procurement markets (see table 5.5).

Detailed evidence about the impact of the EC measures covers the very
first years (1987–94) of their implementation. But the available evidence
for a more recent year shows very modest changes: in 1998, the value of
published tenders represented 2 percent of EC GDP, less than one-seventh
of the EC total public procurement market (WTO, Trade Policy Review: The
European Union, 2000). The overall import penetration rate in procurement
markets (the ratio of public-sector purchases of foreign origin to total
public-sector purchases) increased from 6 percent in 1987 to 10 percent in
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32. As of 1999, three directives had dealt with liberalization in “public sectors” on works
contracts with Directive 93/37, on supply contracts with Directive 93/36, and on services
contracts with Directive 92/50. Directives 90/531 and 93/38 were devoted to procurement
procedures of entities operating in the water, energy, transport, and telecom sectors (the so-
called utilities or excluded sectors). Two directives dealt with remedies (89/665 for public
sectors and 92/13 for utilities). Directive 90/531 is the only one to have reciprocity condi-
tions (based on local content of inputs included in the foreign bids). In 1993, it triggered a
dispute with the United States, leading to limited “sanctions” from both sides (exclusion of
US and EC firms from public procurement in certain utilities-based markets) that were still
in place in 1997 (WTO, Trade Policy Review: The European Community, 1995, 69; 1997, 62).
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1994 (Gordon, River, and Arrowsmith 1998). But this overall rate adds up
direct purchases (made by public bodies) and indirect purchases (made by
firms working for public contracts). Indeed, the ratio for direct imports alone
only increased from 1.4 percent in 1987 to 3 percent in 1994. 

Because these two last figures add up intra-EC and extra-EC purchases,
they suggest a very low percentage for extra-EC sourcing. In addition,
table 5.6 shows wide variations among sectors. In particular, the 22 most
heavily protected sectors (see chapter 3) exhibit the lowest rates of direct
import penetration in procurement markets, another indication of their
higher than average protection (notably, paper suppliers operating in one
EC member-state have had no success in winning business in other EC
member-states; see appendix A, case 6).

Such large differences between direct and indirect purchases suggest
that public procurement relies largely on domestically located suppliers,
with foreign companies eager to bid in procurement contracts in a
member-state establishing a subsidiary in the member-state in question.
As a matter of fact, a study shows that, although 99 percent of the suc-
cessful bidders in four “sensitive” British sectors (textiles, paper, medical
products, shipbuilding) were located in Britain, only 64 percent of these
bidders were British-owned companies (Hartley and Uttley 1994). Such a
heavy reliance on establishment makes sense. There are good economic
motives for a government or a public body to rely on domestic suppliers
(transaction costs are smaller when dealing with local firms than with
firms located outside the country, so preferences in procurement can be
welfare-improving; Mattoo 1996; Evenett and Hoekman 1999). 

The fact that establishment is costly suggests that small contracts are
unlikely to be the target of foreign competition. Table 5.5 gives a crude es-
timate of this portion of public works, which could be de facto left un-
touched by liberalization. “Small” contracts represent 40 percent of EC
public procurement concerns, with wide differences among EC member-
states, leaving only 60 percent of the EC procurement markets as effective
potential candidates for extra-EC, and perhaps intra-EC, liberalization. In
sum, gains from opening public procurement (hence, forces in favor of
liberalization) may be smaller than generally expected—a conclusion that
may contribute to explaining the very low ranking of this topic in the text
of the three European institutions.

The SMP experience in public procurement suggests a last essential les-
son for the coming WTO negotiations. Transparency is of little help if not
associated with swift procedures for dispute settlement in cases of al-
legedly unfair treatment. As is underlined by Gordon, River, and Arrow-
smith (1998), the current situation is far from satisfactory in certain EC
member-states (Germany, Portugal, Spain, and Britain)—suggesting sim-
ilar difficulties for implementing the Uruguay GPA in these member-
states. Unfortunately, the Seattle Commission text did not include this key
conclusion as a lesson that the WTO could draw from the EC experience.
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Rather, it focused almost exclusively on the transparency issue and on
regulatory convergence—insisting on the need for a “substantive” multi-
lateral framework of rules, and mentioning only in passing that “effective
rules to ensure enforcement will also be vital.”

TRIPS and Investment Issues

This section presents only a brief survey of the issues of TRIPS and in-
vestment, for two reasons. First, in contrast to public procurement and
competition (which also received limited support in the three Seattle 
texts reviewed in table 5.1), harmonization of TRIPS and investment has
already occurred in other international forums, with a long tradition of
plurilateral treaties on TRIPS (dating back, in particular, to the 1883 Paris
Convention for the protection of industrial property) and on investment
(with the International Monetary Fund [IMF] statutes and OECD codes of
liberalization on capital movements, investment, and multinational en-
terprises). Such international harmonization has gone beyond what has
been achieved within the EC in a substantial number of instances. 

Second, there has been a significant international consensus on de facto
liberalization in these domains that does not appear to be under serious
threat in the near future. The odd accumulation of roughly 1,500 bilateral
treaties on investment has worked reasonably well (at least for large
firms), especially because it has been boosted by the progressive elimina-
tion of exchange controls and the liberalization of capital markets, ampli-
fied by technical progress. Intellectual property rights are becoming more
widely acknowledged, despite legitimate concerns about their potential
anticompetitive impact if they are unchecked.

All these reasons together suggest that the EC has limited incentives to
negotiate on these topics in the coming round. This may explain the exis-
tence of noticeable divergence among the three European institutions:
TRIPS ranks high on the Parliament list, and investment does the same on
the Commission agenda, whereas both issues rank low on the other agen-
das (see table 5.1).

Intellectual Property Rights

The Seattle texts released by the European institutions send a clear mes-
sage of strong opposition to renegotiating the Uruguay TRIPS Agreement,
as suggested by some developing countries. Rather, they focus on better
implementation of the existing agreements (including by mobilizing more
international aid for better enforcement by developing countries) and on
better integration of new agreements (such as the 1996 World Intellectual
Property Organization treaties on copyrights and on performances and
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phonograms) into the WTO framework. The only new topics of negotia-
tions envisaged deal with (1) extension of the existing TRIPS protection (in
particular eliminating exceptions to indications of geographical origin, a
major issue for certain EC farm sectors, such as wines or spirits, and cur-
rently an important provider of dispute settlement cases involving the EC)
and (2) the touchy, including within the EC, issues of biological diver-
sity (Commission text) and patents on living organisms (Parliament text).

Article 295 (ex 222) clearly keeps TRIPS under member-state compe-
tence: “This Treaty shall in no way prejudice the rules in Member-states
governing the system of property ownership.” As a result, international
harmonization of TRIPS often goes beyond what has been achieved
within the EC, at levels of both designing and enforcing disciplines (Drexl
2000; Ritter, Braun, and Rawlinson 2000).33 For key types of TRIPS (pat-
ent, copyright), the coexistence of EC and US legal regimes seems an ex-
ample of successful regulatory competition. Moreover, the WTO dispute
settlement has shown its muscle in cases where the EC was a plaintiff (al-
coholic beverages against Japan and South Korea, music rights in the
United States). For these reasons, one may wonder whether current ef-
forts to create additional European law in these matters make economic
sense—except for eliminating constraints imposed by previous EC direc-
tives, such as the mandatory translation of EC-wide patents into all EC of-
ficial languages. The fact that additional harmonization at the EC level
may be more costly than beneficial is well illustrated by the 1993 Duration
Directive, which extended copyright protection from 50 years (the dura-
tion imposed by the multilateral Berne Convention and initially enforced
by most EC countries) to 70 years (the initial duration in Germany, and
the longest duration in the EC until the directive’s adoption).34

The major issue raised by TRIPS is less a matter of negotiating addi-
tional rights and obligations than of getting the right balance between the
multilateral regime of transitory monopoly rights generated by TRIPS and
the national competition laws. This delicate balance raises the issue of “in-
ternational exhaustion,” that is, the geographic limits (e.g., through terri-
torial restrictions specified in a license agreement) to be imposed, or not,
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33. TRIPS offer rare cases of EC infringement procedures launched against member-states
because they have failed to adhere to international conventions (Ireland and Portugal, in the
case of copyright and related rights), a situation underlining the importance of international
law in the intra-EC context.

34. It is doubtful that such an extension could have any positive impact on creativity. Before
the Duration Directive, a German work was protected for 70 years in Germany, whereas an
EC work was protected for 50 years in Germany (if the home country of the EC work en-
forced the Berne duration). The 1992 Phil Collins ruling of the Court of Justice stated that a
work should be protected for the same duration in a given member-state whatever the du-
ration in the home country might be. This shift from home to host rule means the sacrifice
of mutual recognition for harmonization, allegedly in the name of nondiscrimination but
more surely for the benefit of vested interests.
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on the use (exhaustion) of a given type of TRIPS. In its 1971 Deutsche
Grammophon ruling, the EC Court of Justice stated that it was against the
Treaty provisions (Articles 28 [ex 30] and 30 [ex 36]) for a manufacturer to
exercise its copyright conferred upon it by the legislation of a member-
state “in such a way to prohibit the sale in that Member-state of products
placed on the market by him or with his consent in another Member-state
solely because such distribution did not occur within the territory of the
first Member-state.” 

In other words, the Court imposed the exhaustion principle between EC
member-states; a few years later, this principle was extended to patents
and trademarks. In its 1998 Silhouette ruling in a trademark case, the Court
of Justice made clear that there is no such exhaustion principle with respect
to imports from a non-EC country (in other words, an EC right-holder can
restrict extra-EC trade by opposing parallel imports) unless there is an in-
ternational agreement between the EC and the third country. Such a dual
approach (exhaustion between member-states, but not between the EC
and third countries) increases the capacity of EC right-holders to segment
EC and world markets—hence increasing the overall protection granted to
EC markets, and harming competition in the EC markets in the absence of
effective competition policies (Maskus 1997). These complicated trade-offs
between TRIPS and competition enforcement will involve EC and non-EC
countries, and their case-by-case examination may end up in the WTO dis-
pute settlement system, keeping a close link between intra- and extra-EC
liberalization in TRIPS matters.

Investment

Unlike the Council and Parliament Seattle texts, the Commission text has
a long section on investment, but it does not go much further on sub-
stance than the two other texts. It consists of a mere catalogue of good in-
tentions. It reaffirms the EC conviction that the WTO is the appropriate
forum for negotiation, that the WTO principles of nondiscrimination and
transparency are sufficient for dealing with all the issues at stake, and that
the WTO bottom-up approach to commitments (already used in services)
would be the correct procedure for further liberalization. But the Com-
mission text does little to clarify and reconcile the conflicting goals listed:
protection of investment versus the right to regulate, growth objectives
versus sustainable development (the latter being implicitly used as a
global escape clause with respect to economic reasoning), long-term in-
vestment versus short-term capital movements, and so on.

This fluffy approach may reflect the ghost of the failed OECD negotia-
tions on the Multilateral Agreement on Investment. More deeply, it mir-
rors the fact that intra-EC and extra-EC liberalization of capital flows have
been achieved simultaneously, because they have been driven by forces or
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institutions wider than the EC. The initial Articles ex 67 to ex 73 of the
Treaty of Rome did not include strong commitments on capital liberaliza-
tion—to the point that in its 1981 Casati case, the Court of Justice found no
legal basis for imposing unconditional free movement of capital. More-
over, until the 1980s, barriers imposed by member-states on extra- and
intra-EC investment flows were mostly indirect (they consisted of ex-
change controls, payment restrictions, discriminatory regulations on in-
terest and stock exchange transactions, and so on). 

These barriers have been eliminated either through unilateral initiatives
(e.g., the 1979 British elimination of exchange controls, or the 1986 “Big
Bang” initiative for the London Stock Exchange, both imitated by other
EC member-states during the 1980s and 1990s), or by multilateral or pluri-
lateral actions under IMF, Bank for International Settlements, or OECD
auspices (Henderson 1997). Because the EC as such is not a member of the
IMF or OECD, member-states only have been in the driver’s seat in both
cases. The EC as such was not in charge, as is best illustrated by the fact
that the last two OECD countries to eliminate exchange controls in 1994
were Greece and Iceland—an EC and an EEA member-state. The most re-
cent illustration of the marginal role of the EC texts and institutions in in-
vestment matters was given by the Nice TEC version. Investment is not
subjected to the majority rule by the new Article 133 (ex 113) (except for
services, but this is because the GATS includes establishment as one of the
four modes of delivery).

This evolution—largely led by extra-EC forces and institutions—has
had two different effects on EC capital markets. On the one hand, it has
led to much sharper provisions on capital in the Maastricht and Amster-
dam TEC versions. Article 56 (ex 73b) prohibits all restrictions on the
movement of capital and on payments, not only between member-states,
but also “between Member-states and third countries.”35 In fact, notifica-
tions to the OECD of the remaining barriers show that 11 EC member-
states have the same reservations for both EC and non-EC countries, leav-
ing only four member-states with more reservations for non-EC than for
EC countries (in order of decreasing importance, Belgium, Italy, France,
and Portugal) (Single Market Review 1997b). More important, worldwide
liberalization has generated enough competition in EC financial markets
to counterbalance protectionist provisions in the Investment Services Di-
rective or in the other investment-related directives.

On the other hand, the marginal role of the EC as such in investment
matters has generated difficulties, and hot disputes with trading partners
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about the scope of the reciprocity concept included in Article 49 (ex 59) in
the case of financial services. Under the Second Banking Directive, which
is part of the SMP, non-EC banks can enjoy the benefits of the Single Mar-
ket under the same conditions as EC banks—except if it can be established
that reciprocity is not guaranteed by the trading partner (EC banks do not
receive national treatment in partner financial markets). This type of reci-
procity is permitted by the OECD Code of Liberalization of Capital Move-
ments, but only a few member-states have notified related measures. As a
result, the EC-wide reciprocity provision under the Second Banking Di-
rective opens the possibility of introducing new reciprocity requirements
in the other member-states (something not completely legally impossible
in the code context, but certainly fundamentally opposed to its goal of lib-
eralizing capital flows). In other words, it opens the possibility of a deci-
sion by an institution, the EC, that is not a member of the OECD, to be im-
plemented by member-states that are OECD members.

As a result, most of the remaining limits on capital in the EC flow either
from discretionary (often opaque) decisions from EC member-states (see
the discussion above on restrictions in services), or from specific EC di-
rectives not directly related to investment issues, such as the definition of
what constitutes an EC firm, for instance an EC air-carrier (sectoral regu-
lations), the Works Directive (public procurement), the Merger Control
Directive (competition), or the Work-Time Directive (labor issues). These
limits reflect either concerns unrelated to capital flows (with no effort to
generate consistency between the various provisions) or certain difficul-
ties of the EC to adopt a clear policy of market opening, probably because
most of the EC economies are both large exporters and importers of capi-
tal, an ambivalence existing for other OECD countries (Graham and
Krugman 1989).

Concluding Remarks

In Seattle, EC commercial policy included a vast set of topics for negotia-
tion and it adopted very specific ways to address certain issues, particu-
larly in services. The wide range of topics tabled was counterproductive.
Because it was in contrast with the EC’s reluctant, even hostile, approach
to past rounds, such an encompassing approach generated the suspicion
among certain trading partners that the EC wanted to bury the coming
WTO round under a gigantic Tower of Babel. This suspicion was followed
by interrogations when glimpses of the EC’s detailed proposals often sug-
gested a narrow scope for certain aspects of the negotiations (e.g., a very
narrow definition of energy services). Finally, the EC’s tendency to “ex-
port” the SMP as a model for the WTO—in particular its approach in ser-
vices, which is heavily loaded with regulatory convergence and sectoral
perspective—generated fears among many EC trading partners. As a re-
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sult, the EC should ideally modify its Seattle stance on commercial policy
in two ways.

First, the EC should abandon any effort to include three topics in the
coming round: trade and labor issues, competition policy in its market
power component, and trade and investment. Such changes should not be
justified by considerations related to WTO tactics or politics. Rather, they
should be seen as deeply consistent both with the philosophy, history, eco-
nomics, and politics of the Treaty of Rome, and with a sound general eco-
nomic approach, as shown by Maskus (2000). For instance, it is far more
important for the EC to remember the sound economic and political rea-
sons for which it has rejected (and still does, as most recently illustrated
by the Nice TEC version) any direct link between trade and labor issues
within the Single Market than to recognize that the “pro-labor” provision
of the EC Generalized System of Preferences (see chapter 6) has failed (as
the Seattle Commission text resentfully did when stating that such a
clause “depends on the willingness of developing countries to apply for
the incentives offered”).

In these three domains, the EC should trust its own history, which
shows (in a perfect match with economic analysis) that direct, not trade-
related, instruments and policies are the best ways to reach the goals tar-
geted. If really convinced by the merits of competition policy, the EC
should induce every WTO member (including itself) to adopt and enforce
such a policy, independent of trade-related considerations—hence pro-
tecting it against potential abuse as a strategic instrument in an interna-
tional environment.36 The EC should also commit itself to sign a frame-
work agreement on cooperation (based on negative and positive comities)
between competition authorities on a nondiscriminatory basis—that is,
with any WTO member as soon as it fulfills the basic conditions of the
agreement. If it is interested in improved labor standards in developing
countries, the EC should remember its own history of de-coupling trade
and labor issues and of implementing direct aid when necessary, such as
intra-EC regional subsidies. In particular, it should focus on aid to edu-
cation in developing countries (particularly for working children)—a key
determinant of labor relations in the long run. Such an action does not re-
quire large funds, all the more because there is no reason to grant such aid
unconditionally to all developing countries. 

The EC should not be afraid of insisting on conditionality in these mat-
ters. There is no reason for the EC to give such aid to education in ad-
vanced developing countries (such as Brazil) that have reached a level of
per capita income comparable to the European level of the early 1900s but
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that do not provide the education services (mandatory school) already
available in Europe—that is, these countries do not show their will to
make their own society more equal. Last but not least, the issue of the ef-
ficiency of aid is so pressing that the EC should not hesitate to become
sympathetic to private initiatives by EC firms or private institutions that
could target well-defined social goals (firms may have incentives to fund
schools for children working in their plants or living nearby) in an effi-
cient manner.37

The second set of ideal modifications to the current EC commercial pol-
icy concerns the issues worth being kept on the WTO agenda. They raise
two different types of difficulties.

First, there are “constitutional” issues—aiming to improve the WTO’s
basic legal framework. In particular, four issues could benefit from the EC
experience—although, paradoxically and sadly, they are absent from the
current EC proposals: (1) facilitating a progressive focus on only two
“modes of delivery” of services (cross-border and establishment) in future
schedules of commitments, and shifting away from regulatory conver-
gence and a sectoral perspective toward an approach based on as un-
conditional mutual recognition as possible and on a horizontal (cross-
sectoral) approach; (2) making the WTO agreement on antisubsidy
measures closer to the EC approach on state aid, that is, banning or curb-
ing aid granted by the subsidizing countries (instead of countervailing
them by duties imposed by the importing countries allowed by the WTO),
or alternatively, introducing the possibility of compensating for the im-
pact of subsidies by improved market access to other industries in the
subsidizing countries; (3) taking into account the fact that gains from lib-
eralization in public procurement rely more on a swift and effective dis-
pute settlement mechanism, at the disposal of the bidding firms feeling
unfairly treated, than on general rules on transparency per se; and (4) en-
suring that the TRIPS agreement will receive the appropriate counterbal-
ance from competition policy enforcement by WTO members.

All these issues are particularly difficult because they require new in-
terpretations of existing WTO texts—the most arduous thing to get in
such a consensus-based institution—and because they make sense only 
if one adheres to a competition-oriented approach—not really the most
popular view in the WTO forum. But precisely because of these difficul-
ties, such issues require the patient, long-lasting support of major WTO
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members, such as the EC, to achieve some noticeable results in the long
run—starting with the coming round.

Second, there is the central issue of market access in services—with the
perspective of huge gains for the EC, because the EC SMP in services
needs a serious external boost to overcome all its limits and become more
complete and less reversible. This topic raises a fundamental problem of
governance: getting all the expected gains from liberalization requires
sound domestic regulatory reforms. In the EC Single Market Program,
which is dominated by regulatory convergence, such reforms so far have
largely been the outcome of a purely political process. Member-states
have been “trading” regulations that could favor or protect their domes-
tic firms—often at the cost of slowing down the whole process of in-
creased competition, and making liberalization much less profitable than
initially expected. Most EC member-states still fail to recognize that such
a purely political process cannot ensure the best possible regulatory re-
form, particularly the best possible balance between the elements to be
harmonized and those to be subject to mutual recognition. 

A ray of hope could come from the new strategy in services launched
by the Commission in March 2001 (European Commission 2000b). This
strategy relies on the basic fact that services are much more tradable than
is generally believed (Messerlin 1993) and it consists of three key compo-
nents: (1) a horizontal approach, to be supplemented with the sectoral
approach; (2) an effort to facilitate cross-border trade in services and to
eliminate the unnecessary legal requirements of establishment imposed
by member-states; and (3) a review of the existing directives in services
(like those in technical regulations) in order to increase the role of mutual
recognition by introducing nonlegislative solutions (such as codes of con-
duct, leaving harmonization at a strictly necessary minimum). If properly
enforced (a first indication of that will be how the analyses to be carried
over in 2001 will be done), this new strategy would have a dramatic im-
pact on the EC service policy in the WTO. It would make the EC much
more in tune with its major trading partners. For instance, the EC would
be much more at ease in adopting the new tools of negotiations currently
envisaged in the WTO forum, such as “clusters” of services (mixes of sec-
toral and horizontal interrelated services), in addition to the traditional
sectoral discussions.

Because it is largely political, the existing SMP process has been and
still is almost certain to deliver excessive harmonization. The US experi-
ence suggests that “the greatest threat to consumers’ welfare is not states
and their competition but a uniform national regimen that stifles the
power to exit—that is, a monopoly of making” (Easterbrook 1983, 15). The
results of the negotiations in the past on core harmonization in services
(as in technical regulations) between EC member-states should be ana-
lyzed by economically sound cost-benefit analyses. Within the Commu-
nity, such a task could be initiated by the Commission, but the experience
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of the Single Market Review (38 studies commissioned by the Commission,
mostly done by major international consulting firms) has been highly dis-
appointing in terms of quality and independence of mind. Member-states
could also contribute to such analyses, but the past has not witnessed a
strong interest from them in doing so—although recent initiatives, such as
the auditing of the French Cour des Comptes by its Dutch counterpart,
may offer interesting perspectives. Last but not least, as indeed is the case
in the United States, most of this task should probably be done by inde-
pendent “think tanks.” The problem is that the EC is a place hostile to
such institutions, with its combined heritage of inflated member-state bu-
reaucracies of deteriorating quality and a Europe-wide political correct-
ness prone to assume that any criticism of European integration implies
hostility to European integration.

Of course, this fundamental problem of governance does not stop at the
EC level. It also exists at the WTO level, where the risk of abandoning ser-
vice liberalization to a pure negotiating process may be even greater than
in the EC. Because its own liberalization of services has made the EC more
aware of the need for sound cost-benefit investigations and economic
analysis, the EC should not be afraid to be a staunch advocate of similar
analyses at the world level—preparing WTO negotiations on market ac-
cess, and assessing their results and implementation in an uncomplacent
way.
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