Services Trade

By international norms, the service sectors of Switzerland and the United
States are already open. However, Swiss and US barriers still persist in some
industries, such as financial services, network industries, and the audio-
visual complex, and assorted obstacles hinder the cross-border delivery of
professional services. A Swiss-US free trade agreement (FTA) could push the
envelope of service-sector liberalization, especially at the canton and state
levels, and promote freer movement of personnel. By removing barriers,
both countries could benefit from faster transmission of advanced technol-
ogy and management skills. Moreover, US firms could take better advantage
of Switzerland’s geography and commercial expertise. Foreign companies—
IBM and Citibank, to name two—tend to establish headquarters in Switzer-
land, not so much to access the Swiss market, but to locate in the heart of
Europe and draw on a pool of qualified personnel (Owen 2005).

In 2004, Swiss-US two-way services trade amounted to $16.3 billion
(table 5.1), only a little short of bilateral manufactures trade ($17.0 billion; see
table 4.1). Royalties and license fees ($4.9 billion) and other private services
($8.7 billion) are the largest components of US-Swiss bilateral trade. Among
other private services, financial services, insurance, telecommunications, and
professional services represent the main components (table 5.2). A Swiss-US
FTA will lead to greater values of bilateral trade.!

1. Results of the computable general equilibrium (CGE) model, presented in chapter 8, sug-
gest that a Swiss-US FTA could lead to an expansion in bilateral trade in services of about
10 percent. This result provides a very conservative lower-bound estimate. Using a gravity
model for trade in services, Ceglowski (2005) estimates that bilateral trade in services for
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Table 5.1 Cross-border services trade between the United States
and Switzerland (millions of current dollars)

US exports US imports

Service category 2001 2002 2003 2001 2002 2003

Total private services 6,513 6,815 8,014 6,488 7,450 8,348

Travel 958 696 624 704 619 570
Other private services 3,192 3,548 4,005 2,646 3,814 4,700
Other transportation 510 353 485 611 422 525
Passenger fares 145 195 185 821 530 351

Royalties, license fees 1,708 2,023 2,715 1,706 2,065 2,202

Source: US BEA (2004b).

This chapter is divided into four sections. The first two analyze barriers
to trade in the United States and Switzerland in the financial services, net-
work industries (e.g., electricity, telecommunications), audiovisual com-
plex, and professional services sectors. The third revisits services trade
negotiations in selected US bilateral FTAs. The last section outlines our rec-
ommendations for further liberalization of services trade in the context of a
prospective Swiss-US FTA.

A huge service sector not covered in this chapter is wholesale and retail
trade. The advent of big-box self-serve retail outlets, such as Wal-Mart, Ikea,
and Target, staffed by flexible nonunion employees—many of them part-
time workers—has been a major source of efficiency in the US economy.
Wholesale distribution has seen similar productivity gains, as supplies are
routinely delivered to retail stores on a “just-in-time” basis, mainly at night,
supported by sophisticated cash register systems that continuously report
inventory needs.

While wholesale and retail productivity levels are generally much
higher in the United States than they are in other countries in the Organiza-
tion for Economic Cooperation and Development (OECD), in Switzerland,
the difference from US distribution systems cannot be traced to trade or
investment barriers. Swiss cities and cantons may, through zoning stan-
dards, restrict big-box retail outlets, and Swiss labor regulations may not

partners to a regional trade agreement is almost 40 percent higher than for nonpartners. The
same researcher also estimates an expansion in two-way services trade by 6 to 7 percent for
every 10 percent expansion in two-way merchandise trade. The gravity model for trade in
goods presented in chapter 8 predicts a 100 percent expansion in two-way merchandise trade
for a Swiss-US FTA. Hence Ceglowski’s results would lead to an upper-bound estimate of 60
to 70 percent increase in two-way services trade resulting from a Swiss-US FTA. The CGE and
gravity models and empirical results are explored in more detail in chapter 8.
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permit the sort of staffing arrangements common in the United States. But
zoning standards and labor regulations are clearly beyond the scope of
trade agreements. These are sensitive matters, reserved to national and local
legislative bodies, under the principles of sovereignty and subsidiarity.

Barriers to Trade in Services: United States

The United States is the premier producer and exporter of services. Consti-
tuting some 64 percent of GDP, the service sector is the largest component of
the US economy; in 2004, services constituted 30 percent of total US exports
(USTR 2005a). The main service exports are business, professional, and tech-
nical services, travel services, royalties and license fees, and financial ser-
vices. Royalties and license fees and transportation and travel services
constitute the main US imports.

Liberalization of the services sector in the United States began in the
1970s, when the transportation, banking, and natural gas sectors were grad-
ually deregulated. However, barriers to foreign entry still persist in several
sectors, including, as mentioned above, financial services, telecommunica-
tions, transportation, and professional services. In the General Agreement
on Trade in Services (GATS) negotiations, responding to requests from US
trading partners, the United States Trade Representative (USTR 2003c)
affirmed US intentions to further liberalize financial, telecommunications,
environmental, energy, and express delivery services. But it pointedly noted
that certain subjects would not be open to negotiations. Off-limit sectors
included government monopolies (e.g., the US Postal Service and the Bureau
of Engraving); areas of keen regulatory interest (e.g., consumer safety, health-
care, and education); programs restricted to US citizens and minority
set-aside requirements (e.g., Overseas Private Investment Corporation
guarantees, Trade and Development Agency financing, certain public con-
tracts); and state and local education.

Financial Services

Two-way financial services trade between Switzerland and the United States
is substantial, amounting to $750 million in 2003. However, barriers remain,
particularly against foreign insurance firms and foreign participation in
securities markets. The USTR (2003c¢) indicates that the United States is will-
ing to curtail registration requirements that discriminate against foreign-
owned banks.

Banking

The Findlay-Warren (2000) restrictiveness index indicates that barriers to
banking services are somewhat higher in Switzerland than they are in the
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Table 5.3 Restrictions on foreign banking firms

Foreign restriction

Country index
Switzerland 0.08
United States 0.06
Current US partners

Australia 0.12
Canada 0.07
Chile 0.40
Mexico 0.17
Singapore 0.37
Prospective US partners

Colombia 0.23
Indonesia 0.55
Malaysia 0.65
New Zealand 0.06
Philippines 0.53
South Africa 0.19
South Korea 043
Thailand 0.39

Note: Index based on restrictions on establishment (licensing
requirements for new firms, restrictions on direct investment
in existing firms and on the permanent movement of people)
and restrictions on ongoing operations (on firms conducting
their core business, the pricing of services, and the temporary
movement of people). Index measures all restrictions that
hinder foreign firms from entering and operating in an
economy.

Source: Findlay and Warren (2000).

United States (table 5.3). This difference arises from disparities in ongoing
operations, mostly limits on extending the network of branches, and restric-
tions on establishing a firm, mainly due to visa and work permit differences
for professional personnel.

For the most part, legislation permits the cross-border supply of bank-
ing services. Accordingly, foreign banks without a commercial presence in
the United States may deal directly with US customers. As a consequence
of the US dual banking system—both federal and state governments can
charter and supervise banks—foreign banks can establish a commercial
presence by opening either a federal or a state-licensed branch, agency, or
representative office, or by creating or acquiring a national or state bank as
a corporate subsidiary (WTO 2004c).
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Nevertheless, the EU Commission has identified US impediments to
foreign participation in banking services. First, the majority of directors of
national banks (i.e., federally chartered banks) must be US citizens; likewise,
half of the states require either all or the majority of bank directors to be US
citizens. Also, the federal regulator—the Office of the Comptroller of the
Currency (OCC)—and some state banking supervisors require foreign
banks to maintain “asset pledges” for funds readily available under US
jurisdiction. These pledges are in addition to the paid-up capital that for-
eign banks are already bound to maintain in their home country. Legisla-
tion has been proposed that would permit the OCC to vary its asset pledge
requirements to reflect the risk characteristics of different institutions (Euro-
pean Commission 2004a).

Another limitation is that banks cannot automatically expand through
establishing or acquiring branches. Some states limit the issuance of branch
licenses for foreign banks; others restrict the opening of representative offices
by foreign banks (WTO 2003c). The European Union has requested that these
restrictions be relaxed. Finally, US legislation prohibits a foreign bank branch
from accepting a domestic retail deposit of less than $100,000 if the branch
was established after 1991. The European Union has requested a reduction
in this threshold.

Despite these various restrictions, representatives of both the Swiss
Banking Association in Switzerland and Swiss banks operating in the United
States question whether a Swiss-US FTA would bring much to the table for
their industry, since Swiss banks are generally satisfied with US market
access (Owen 2005). Moreover, given that bank secrecy is an important fea-
ture of the banking system, Swiss banks ask whether a Swiss-US FTA would
disturb the existing arrangements for exchanging sensitive financial infor-
mation. However, the US Treasury does not seem inclined to address the
issues surrounding the exchange of financial information in an FTA.

Insurance

The United States has the largest insurance market in the world. It is also a
net importer of insurance in its trade with Switzerland (Switzerland is espe-
cially prominent in the reinsurance market).? The US retail insurance market
is highly segmented because regulations are made at the state level: Each
insurance company must be licensed under the laws of each state where it
intends to offer insurance (WTO 2004c). Hence, each company must deal
with solvency, licensing, and operating requirements on a state-by-state
basis. In addition, unlike banking, there is no such thing as a federally
licensed or regulated insurance company. Market segmentation may impede

2. For unaffiliated companies, US insurance premiums paid to Switzerland from the United
States amounted to $2.7 billion in 2003; US premium receipts from Switzerland amounted to
$64 million.
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foreign firms as it entails higher compliance costs. If a foreign insurer wants
to offer nationwide services, the insurer would have to fulfill the licensing
requirements of all 50 states.

The European Commission (2004a) notes that foreign insurance compa-
nies face discrimination on two main fronts. The first involves the absence of
“port of entry” legislation in many states. If a foreign insurance company
wants to underwrite risks in a state that does not offer a port of entry, it must
first seek a license in another state that does offer such a port before seeking
a license in the targeted state. Second, some states require their insurers to
buy reinsurance from state-licensed companies before allowing reinsurance
premiums to leave the state.

Most states do not allow insurance companies that are not licensed in
the state to transact business there. Nevertheless, certain prominent insur-
ers are exempted from licensing requirements and allowed to operate on a
cross-border basis.® These prominent insurers, such as Lloyd’s, are part of
the $9 billion US “surplus lines” market. However, they face some impor-
tant constraints. To participate in surplus lines business, foreign insurers
and reinsurers have to be “white-listed” by the National Association of
Insurance Commissioners (NAIC). In addition—and this is minor—they
must name a US attorney and hold a local trust fund in a US bank of up to
$60 million. That some foreign companies are effectively regulated in their
home country carries little weight in the NAIC’s determination (European
Commission 2004a).

A federal excise tax on all insurance premiums ceded abroad is levied
on companies that are not incorporated in either the United States or a coun-
try with which the United States has signed a double taxation treaty.* The
European Union has requested the United States to eliminate this discrimi-
natory tax. Since the United States and Switzerland have a double tax treaty,
this is not a bilateral issue.

Most states also require US citizenship and in-state residency for key
personnel in insurance companies. Some require that a majority of directors,
lawyers, and brokers be US citizens or permanent US residents (Mexico and
Canada are exempted). Moreover, local brokers must be used in all states
where a risk has been underwritten.

Securities

Foreign and domestic security firms are both subject to regulation by the
Securities and Exchange Commission (SEC). Broker-dealers and investment

3. By this means, various types of insurance related to maritime shipping, commercial aviation,
space launchings, and other hard-to place risks are exempted from licensing requirements.

4. The tax rates are 1 percent for reinsurance and life insurance, and 4 percent for nonlife
insurance.
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advisers are required to register with both the SEC and state regulatory
authorities. Out of 25 “primary dealers”—a designation that the Federal
Reserve gives to select firms that are eligible to participate in Treasury bill
and bond auctions—two-thirds of them are US subsidiaries of foreign firms
based in seven countries (WTO 2001a). In general, foreign securities firms
are granted national treatment.

Current legislation allows a foreign securities firm to establish a branch
in the United States. However, this process is impractical for many foreign
firms, since opening a branch subjects them to SEC regulation, which entails
costs and might conflict with home-country regulation (European Commis-
sion 2004a). The Investment Company Act of 1940 (as amended) does not
allow foreign investment companies, such as mutual funds, to conduct direct
public offerings in the United States unless the SEC permits the company to
register. Thus, few foreign funds are registered in the United States,® and the
Actis a substantial barrier to foreign services trade in this regard.

However, foreign firms may register as investment advisers under the
Investment Advisers Act of 1940. Thereafter, they may organize a mutual
fund under US law and register the fund under the Investment Company
Act. The managers and directors are not subject to residency or citizenship
requirements, and the fund can be managed from abroad. Despite this end
run, the European Union has requested the United States to open its mar-
ket to foreign mutual fund sales, and has also sought US market access for
foreign financial derivatives (European Commission 2004a).

Finally, regulatory requirements for listing on US stock exchanges
became more burdensome in the aftermath of corporate scandals. The
Sarbanes-Oxley Act of 2002 has increased the cost of access to the US mar-
ket.” Several companies are said to have considered delisting from US stock
exchanges. However, it is very difficult for foreign firms to delist under
current SEC rules (European Commission 2004a). Moreover, firms that
have more than 300 US shareholders would still be subject to SEC scrutiny
even after delisting.

Telecommunications Services

The restrictiveness index for telecommunications services (table 5.4) shows
that the United States has a more open market than its current and prospec-

5. However, the United States took a most favored nation (MFN) exemption in its General
Agreement on Trade in Services (GATS) schedule for participation by foreign firms in the
issuance of new government-debt securities, mainly Treasury bills and bonds (WTO 2004c).

6. Only 19 foreign funds, most of them from Canada, have been permitted to register. The
last permission was issued in 1973 (European Commission 2004a).

7. Itis claimed that Sarbanes-Oxley raises costs by imposing stiff accounting and disclosure
requirements. Empirical evidence, however, remains scarce.
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Table 5.4 Restrictiveness index for telecommunications services?

Country Domestic index® Foreign indexc
Switzerland 0.10 0.20
United States 0.03 0.03
Current US partners

Australia 0.02 0.04
Canada 0.13 0.44
Chile 0.08 0.09
Israel 0.15 0.53
Jordan 0.37 0.92
Mexico 0.21 0.53
Morocco 0.33 0.90
Singapore 0.19 0.44
Prospective US partners

Bahrain 0.35 0.89
Bangladesh 0.23 0.58
Bolivia 0.15 0.49
Botswana 0.17 0.52
Colombia 0.17 0.46
Costa Rica 0.37 0.93
Ecuador 0.23 0.80
Egypt 0.27 0.63
Guatemala 0.17 0.33
Honduras 0.23 0.77
Indonesia 0.26 0.67
Jamaica 0.35 0.91
Malaysia 0.22 0.58
Namibia 0.30 0.65
New Zealand 0.03 0.03
Nicaragua 0.17 0.62
Oman 0.30 0.87
Pakistan 0.26 0.55
Panama 0.28 0.63
Peru 0.18 0.51
Philippines 0.13 0.45
Qatar 0.30 0.87
South Africa 0.26 0.59
South Korea 0.26 0.68
Swaziland 0.30 0.87
Thailand 0.27 0.79
Trinidad and Tobago 0.23 0.69
United Arab Emirates 0.29 0.84

a.Index based on restrictions on establishment (licensing requirements for new firms,
restrictions on direct investment in existing firms and on the permanent movement of
people) and restrictions on ongoing operations (on firms conducting their core business,
the pricing of services, and the temporary movement of people).

b. Domestic index measures restrictions on domestic firms.

c. Foreign index measures restrictions on foreign firms.

Source: Findlay and Warren (2000).
SERVICES TRADE 159

Institute for International Economics | www.iie.com



tive FTA partners do. Moreover, the US telecommunications market is the
largest in the world and highly competitive, with mobile, fixed line, cable,
and VOIP (voice over Internet protocol) all fighting for market share. Table
5.2 indicates that, based on current accounting or settlement rates, the
United States is a net exporter of telecommunications services to Switzer-
land and the rest of the world.? Given the volume of present and prospec-
tive traffic, conditions of access to the telecommunications sector will
probably be an important issue in FTA talks between Switzerland and the
United States.

The Federal Communications Commission (FCC), in cooperation with
the USTR, began to liberalize internationally in 1996. One element of the
US strategy was the General Agreement on Trade in Services (GATS) Basic
Telecommunications Agreement, which entered into force in February
1998. That agreement committed the 69 signatory countries to significant
market access. However, the European Community (EC) identifies impor-
tant US barriers in the satellite and mobile sectors. These barriers include
investment restrictions, lengthy regulatory proceedings, conditionality of
market access, reciprocity procedures, and certain congressional attitudes
(European Commission 2004a). In April 2003, the USTR stated that the
United States will offer further liberalization in the telecommunications
and information services in the Doha Round. This offer contemplates for-
eign ownership of cable television networks and direct broadcast by non-
US satellite companies to American viewers. In May 2003, the FCC started
a reform program aimed at faster licensing procedures in the satellite sec-
tor. The USTR also seems willing to push for expanding foreign companies’
ability to provide information services directly to consumers (USTR 2005a).

Despite these offers and initiatives, US market access restrictions are
still a matter of contention (European Commission 2004a). First, the US
offer schedule in the GATS refers only to the liberalization of common car-
rier networks, excluding cable networks. Second, the United States main-
tains restrictions on foreign ownership. In 2002, the European Commission
requested that restrictions on direct foreign ownership of common carrier
radio licenses be removed.” Meanwhile, the US firm Comcast retains its
exclusive right on satellite-based services that link up with Intelsat and
Inmarsat (European Commission 2004a). Finally, the United States has
retained its most favored nation (MFN) exemption on one-way transmis-

8. In 2003, US exports of telecommunications services amounted to $5.5 billion, while US
imports amounted to $4.7 billion (US BEA 2004a). These payments represent “settlement
charges” on incoming and outgoing telecommunications traffic respectively.

9. The EC claims that non-US citizens and any corporation that was not organized under US
laws face restrictions on direct foreign ownership of a common carrier in the communication
sector. For example, radio licenses may not be granted to these legal persons (European Com-
mission 2004a).
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sion of direct-to-home (DTH) and digital broadcast satellite (DBS) televi-
sion services, as well as digital audio services (European Commission
2004a).10

Professional Services

In 2004, US professional services accounted for 11 percent of GDP and
approximately 5 percent of US exports of goods and services. US exports
of professional services are geographically diversified, with 25 percent of
revenues originating from Asia and 16 percent from Latin America.
Imports, however, are highly concentrated, the OECD being the main des-
tination of US payments (WTO 2004c).

The Findlay-Warren (2000) restrictiveness index for professional ser-
vices (table 5.5) indicates that trade barriers to accounting, architectural,
and engineering services are higher in the United States than they are
in Switzerland, though legal services are an important exception. Table 5.2
shows that, in 2003, the United States exported $800 million in professional
services to Switzerland, with legal services being the largest single category.
US imports of professional services from Switzerland amounted to $200 mil-
lion and are highly diversified. The relative severity of restrictions may not
be a major explanation for the favorable US trade balance, since US exports
of legal services face higher barriers in Switzerland than vice versa (see table
5.5). For the most part, US net exports very likely reflect US comparative
advantage (Mann 2006).

An important feature of service delivery to foreign markets is the fly
in—fly out (FIFO) mode of professional services. Lawyers, accountants, engi-
neers, and certain other professionals work with clients abroad predomi-
nantly through short-term visits.! This type of work raises distinctive issues,
such as the unauthorized performance of professional duties, or malpractice
that harms the client or the public at large. The question of how clients and
the public can be protected internationally from unauthorized or incompe-
tent lawyers and other professionals is gaining importance,'> and by resolv-

10. However, the USTR has communicated its willingness to open a new round of negotia-
tions on this issue.

11. This probably results in an understatement in official statistics of services exports. The US
Bureau of Economic Analysis 2004 figures for the export of legal services are probably too low,
since they do not include payments made by foreign clients for FIFO services.

12. “Rules of professional conduct,” for example, relate to a lawyer’s competence, requiring
that a lawyer fully understand the factual basis for his advice and the legal principles to be
applied. Bearing these rules in mind, the American Bar Association’s Commission on Multi-
Jurisdictional Practice has been concerned with the “unauthorized practice of law.”

SERVICES TRADE 161

Institute for International Economics | www.iie.com



Table 5.5 Restrictiveness index for foreign professional servicesfirms

Country Engineering Accountancy  Architecture Legal
Switzerland 0.18 0.15 0.27 0.50
United States 0.23 0.19 0.33 0.48
Current US partners

Australia 0.15 0.08 0.41 0.42
Canada 0.33 0.16 0.42 0.52
Chile 0.14 0.24 0.35 n.a.
Mexico 0.31 0.33 0.36 0.49
Singapore 0.08 0.11 0.41 0.42
Prospective US partners

Indonesia 0.30 0.24 0.56 0.57
Malaysia 0.33 0.26 0.51 0.54
New Zealand 0.34 0.19 0.39 0.47
Philippines 0.33 0.15 0.63 0.54
South Africa 0.11 0.10 0.44 n.a.
South Korea 0.19 0.12 0.48 0.44
Thailand 0.12 0.11 0.49 0.44

Note: Index based on restrictions on establishment (licensing requirements for new firms,
restrictions on direct investment in existing firms and on the permanent movement of
people) and restrictions on ongoing operations (on firms conducting their core business,
the pricing of services, and the temporary movement of people). Index measures restric-
tions on foreign firms.

Source: Findlay and Warren (2000).

ing these issues, the scope of two-way trade in professional services can be
substantially increased.

The European Commission (2004a) notes that, since the implementation
of the GATS schedules for professional services, access terms for foreign sup-
pliers to the US market for professional services have improved. Freeman,
Plascencia, and Setzler (2003) argue that citizenship requirements for these
occupations have dropped significantly, and that requirements still on the
statute books appear to be poorly enforced.!> However, foreign access is still
restrained by differing regulatory and licensing requirements from state to
state. As the Commission report adds, “the application of Buy America and
positive discrimination provisions as well as burdensome visa procedures
for registration and for obtaining work permits, make it difficult for foreign
suppliers of professional services to enter the US market” (European Com-
mission 2004a).

13. This change is attributed to federal court decisions, advisory opinions of state attorneys
general, and state legislative and administrative action.
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Legal Services

In 2002, total cross-border exports of legal services amounted to $3.3 billion,
while imports amounted to $1.2 billion (WTO 2004c). In 2000, the United
States committed to liberalize its citizenship and residency requirements for
licensing, scope of practice,'* association of foreign-qualified lawyers with
local lawyers (only possible in 24 states), and association of foreign partner
law firms with local law firms (WTO 2004c). US courts have held that nation-
ality requirements for licensing are prohibited by the US Constitution.’> As
of 2003, nine jurisdictions require in-state offices for licensing, and 16 require
in-state or US residency of practitioners (WTO 2004c). The European Union
has requested the United States to remove in-state residency requirements
for commercial companies and natural persons (GATS modes 3 and 4) in
Michigan, Texas, and Washington for consultancy practice on the law of for-
eign jurisdiction for which the service supplier is already a qualified lawyer
(GATS 2002).

The market for legal services in the United States is currently segmented
by different regulatory requirements across states. The US GATS schedule
specifies that legal services must be supplied by a natural person as opposed
to a company. In turn, this means that barriers to international labor mobil-
ity are important—and the United States is not disposed to grant additional
work visas in the context of trade negotiations (WTO 2004c). However, the
United States is willing to address barriers that take the form of state require-
ments for residency, minimum age, diploma or title, professional examina-
tions, and registration with a professional body (WTO 2001a, 2004c).

Accounting and Auditing Services

Foreign accountants who wish to practice in the United States are required
to pass the CPA Uniform Examination, comply with state laws (which
differ across states), and meet state board educational or continuing pro-
fessional education requirements. The European Union has challenged
residency and citizenship requirements, and the obligation to create an
in-state office, in several states (GATS 2002).

14. US willingness to liberalize citizenship and residency requirements does not, however,
imply greater US willingness to extend work visas (e.g., H1-B visas) to foreign lawyers. It only
means that, once legally admitted to the United States, foreign-born lawyers should not be
denied the right to practice because they are not US citizens, or because they have not resided
in a certain state for a period of years.

15. The California Supreme Court held in Raffaelli v. Committee of Bar Examiners, 7 Cal.3d
288, May 24, 1972. S.F. No. 22841. (1972) that the citizenship requirement for attorneys was
unconstitutional. The US Supreme Court issued a similar finding in Application of Griffiths,
413 U.S. 717 (1973), holding that “Connecticut’s exclusion of aliens from the practice of law
violates the Equal Protection Clause of the Fourteenth Amendment.”
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The European Union may also challenge the requirement that ac-
counting firms operating in the United States abide by US accounting
standards, as opposed to the international standards used in Europe
(European Commission 2004a). The SEC has rejected several requests to
allow the domestic use of international accounting standards. The Euro-
pean Union argues that this “regulatory trade barrier” must be resolved
(GATS 2002).

Finally, the Sarbanes-Oxley Act could have a substantial impact on US-
listed Swiss companies and Swiss auditing firms. New provisions for audits
and corporate governance might conflict with the laws that Swiss firms face
at home (European Commission 2004a) and even if it does not, the Sar-
banes-Oxley Act will likely entail higher costs. Essentially, foreign firms that
list their shares on US security markets need to comply with US governance
and auditing standards, as well as standards in their home country. More-
over, the law obliges all accounting firms that do business in the United
States, such as by auditing foreign firms that list their shares on US secu-
rity markets, to register with the Public Company Accounting Oversight
Board (PCAOB). This requirement conveys an objectionable “extraterrito-
rial” flavor to some foreign firms (WTO 2004c).

Engineering Services

As with other services, engineering services face market segmentation
owing to different regulations from state to state, and several states have
citizenship and in-state residency requirements. The European Union has
requested the United States to abolish citizenship requirements in the
District of Columbia and in-state residency requirements in Idaho, Iowa,
Kansas, Maine, Mississippi, Nevada, Oklahoma, South Carolina, South
Dakota, Tennessee, Texas, and West Virginia (GATS 2002).

Barriers to Trade in Services: Switzerland

Switzerland’s service sector accounts for more than two-thirds of GDP,
with financial services—banking and insurance—representing 11 percent,
and tourism another 6 percent. However, certain service sectors are
shielded from competition through market segmentation and border
barriers. Switzerland’s FTA with the European Union triggered some
reforms, but further liberalization remains a goal. The conclusion of a
Swiss-US FTA could prompt reforms in the Swiss market, to the benefit
of both parties.

The analysis covers two network utilities, electricity and natural gas; two
other network activities, the postal services and telecommunications; pro-
fessional and audiovisual sectors; and financial services. Several of these
have elements of natural monopoly, so we start with a discussion of compe-
tition law.
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Switzerland’s Competition Law

Compared with other industrial countries, Swiss legislation designed to
increase market competition is relatively new. The main texts were adopted
in the mid-1990s in the context of an economic “revitalization program” to
align Switzerland with the European Union and other OECD members. The
main pieces of legislation include the Federal Act on Cartels and Other
Restraints of Competition (LCart, adopted in 1995); the Regulation on Busi-
ness Merger Control (1996); the Domestic Market Act (DMA, 1995) and the
Act on Technical Hindrances to Trade (1996).

LCart was the first legislation to give decision-making powers to com-
petition authorities. It was amended in June 2003, and the new version
entered into force in April 2004. One amendment enabled the authorities to
immediately impose sanctions. Another gave them a leniency option. Prior
to the 2003 amendments, sanctions could only be imposed in the event of
repeated offences, which never occurred (OECD 2004a). In other words,
before 2003, companies had a free pass to break the competition law, and be
caught once or twice, before facing any penalty.

The competition authority comprises both the Competition Commission
(Comco) and its Secretariat. The former is the decision-making body, while
the latter conducts investigations. The authority is responsible for applying
LCart by rendering decisions on antitrust and merger cases. Comco can
make recommendations to the political authorities, and answer general
questions relating to competition; it is also empowered to ensure that the
Confederation, cantons, communes, and other bodies with public responsi-
bilities comply with the provisions of the DMA.

Many areas are subject to additional regulation, such as imposing a
state pricing system or granting special entitlements to certain companies
to carry out public tasks. They are not formally excluded from LCart. The
telecommunications incumbent Swisscom has faced several investigations
by Comco.

Financial Services

One of the most stable and sophisticated countries in the world, Switzerland
is a key financial center. Financial services represent approximately 11 per-
cent of Swiss GDP. In 2004, Swiss-US commerce in financial services
amounted to approximately $800 million in two-way trade.

Banking Services

Switzerland requires all branches, subsidiaries, and agencies of foreign
banks to obtain a license from the Swiss Federal Banking Commission
(SFBC) as a condition of operation. Once a license has been granted, foreign
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banks enjoy the same status that Swiss banks do (WTO 2004b). In 2000, the
SFBC extended its licensing requirements to Internet-exclusive banks and
securities dealers. While the SFBC has the right to supervise foreign banks,
it also allows foreign supervisory agencies to inspect their banks in
Switzerland. The Investment Fund Act (IFA) regulates investment funds.
Foreign funds can be established if the representative agent is a Swiss res-
ident and has a license (WTO 2004Db).

Secrecy is important to the Swiss banking system, and while it does not
affect market access, and lies well outside the scope of an FTA, the issue has
come up in other international settings. The European Union in particular has
pressured the Swiss government to modify its banking secrecy laws. In Jan-
uary 2003, EU members reached a political agreement to introduce a system
of information exchange to avoid tax evasion within the European Union.
Under the agreement, national regulators in Austria, Belgium, and Luxem-
bourg will be allowed to maintain bank secrecy contingent on the collection
of a withholding tax on interest and dividends paid to EU residents (OECD
2004a). The European Union and Switzerland reached a similar agreement
that entered into force on July 1, 2005. The agreement was accepted by popu-
lar vote in a referendum. A prospective US-Swiss FTA could also face a ref-
erendum when dealing with the Swiss banking sector. However, the US
Treasury seems disposed to deal with the tax-evasion and anti-money laun-
dering aspects of information exchange outside of FTA negotiations.

Insurance Services

Since it has the highest per capita insurance expenditure in the world,
Switzerland’s insurance market is extremely appealing to foreign competi-
tors. However, certain barriers to foreign entry persist. Foreign insurers
attempting to do business in Switzerland are required to establish a sub-
sidiary or a branch in Switzerland and may offer only the types of insurance
for which they are licensed in their home countries. The manager of the
foreign-owned branch must reside in Switzerland, and the majority of
the board of directors of the Swiss subsidiary must have European Free
Trade Association (EFTA) citizenship. However, foreign companies offering
only reinsurance are not subject to oversight by the supervisory body, the
Federal Office of Private Insurance (FOPT).

Public monopolies exist for fire and natural damage insurance in 19 can-
tons, and for the insurance of workplace accidents in certain industries (WTO
2004b). Private insurance firms must establish a fund, amounting to between
20 percent and 50 percent of their minimum capital requirement, available at
short notice to cover potential losses. As part of Switzerland’s bilateral agree-
ment with the European Union, EU life insurers are required to deposit a cer-
tain percentage of their assets with the Swiss National Bank (SNB), though
non-life insurers are not. All other non-EU insurers are required to make this
deposit, and US insurers face this requirement (OECD 2004a).
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Network Industries

Most network industries are only partially liberalized, and the degree of lib-
eralization differs among them. The absence of competition abets higher
prices that exceed the OECD average and probably limits productivity
gains. As the Swiss-EU FTA concerns only goods, the liberalization process
of services has been slower and pursued less aggressively in Switzerland
than in the European Union. Nontrade barriers still insulate four of Switzer-
land’s network industries: electricity, natural gas, telecommunications, and
postal services.

Electricity

Electricity is the main source of energy produced in Switzerland. Switzer-
land counts 350 hydroelectric plants and five nuclear power plants. Electric-
ity is considered as a good; imports are duty free and, like exports, they are
not curtailed by licensing requirements. Production is competitive, but pub-
lic monopolies dominate electricity transmission and distribution within
Switzerland. As they are only factual monopolies as opposed to public legal
monopolies, they are nullified by LCart, as the Swiss Supreme Court
confirmed in 2003. Cantons and municipalities own 72 percent of capital
invested in the electricity industry. Energy revenues are a substantial source
of financing for local governments at 700 million Swiss francs a year, or some
0.2 percent of GDP. The noncompetitive character of this sector, along with
the high taxes set by cantons and municipalities, make electricity rates for the
Swiss industry the fourth highest among countries that belong to the Inter-
national Energy Agency (WTO 2004b). Many regional and local activities are
cross-subsidized by cantons, on the basis of revenues and taxes collected on
electricity generation and transmission.

In a referendum launched by Swiss labor unions in 2002, the population
rejected a proposed energy market law (EML) that would have permitted
third-party access to the grid. In part, this reflected a general lack of confi-
dence in liberalization, owing to private-sector management problems, par-
ticularly the collapse of Swissair and scandals in the United States (OECD
2003). However, most experts argue that lower energy power prices in
neighboring countries will eventually force Switzerland to adapt, triggering
a restructuring process. Consequently, the Federal Council proposed a new
electricity supply law and an urgent temporary amendment to the Electric-
ity Law (EIU 2005). The goal is to nest the Swiss electricity industry within
the European Union. The proposals encompass two phases. The first, which
is supposed to start in 2007, will allow commercial users to choose their elec-
tricity supplier (EIU 2005), and envisages legal unbundling of transmission
from commercial activities; merging of transmission operators into a single
system, Swissgrid; and establishing an independent regulatory agency for
the electricity sector.
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Originally, a second phase foresaw full market liberalization in 2012,
unless it was defeated in a referendum. In the course of parliamentary debate,
the second-phase proposal has now been modified. Full liberalization—
regulated third party access (rTPA) according to the EU model—is pro-
posed from the moment of entry into force of the law in 2007, accompanied
both by extensive security of supply provisions (the so-called “Oregon
model”) for households and small business enterprises consuming less than
100 MWh per year, and by measures favoring electricity from renewable
sources.

Natural Gas

The natural gas sector faces many of the same restrictions and challenges as
the electricity sector does. Liberalization of the natural gas market is high
on the Swiss government’s reform agenda. However, after the failed attempt
to restructure electricity, the project of liberalizing gas was aborted. Unlike
the electricity sector, the legal regime governing the gas sector already
applies negotiated third party access, by virtue of the law on pipelines. How-
ever, current initiatives by a few private companies to create a gas market
and enable third-party access to the pipeline grid are making little headway.
The initiatives do not provide for creating an independent regulator, and
consequently, they could raise competition law issues. Moreover, the lack
of unbundling between noncommercial and commercial activities, as well as
the need to negotiate transport tariffs on a case-by-case basis, are both hand-
icaps for gas trade.

Telecommunications

The telephone network in Switzerland is one of the densest in the world, and
Internet usage is growing at a fast rate (WTO 2004b). The Swiss telecommu-
nications sector was liberalized in 1998. After the sector was open to foreign
investment and competition, three different operators—Swisscom, TDC
Switzerland (sunrise), and Orange—became the main players in the mobile
telephone market.'® With a stake of about 63 percent in Swisscom’s capital,
the Swiss Confederation still plays a leading role (WTO 2004b). The foreign
restrictiveness index for telecommunications services (Findlay and Warren
2000) indicates that discrimination against foreign firms persists in Switzer-
land, and that entry barriers are higher in Switzerland than they were in the
United States (table 5.4). However, the values calculated in this study are
based on 1996 barriers, which was before Switzerland’s telecommunications
liberalization. Most probably, Switzerland’s barriers are nearly as low as US
barriers today. Table 5.4 also shows that Switzerland’s barriers to trade in

16. Since 1998, liberalization has attracted approximately 40 providers for mobile network
services (WTO 2004b).
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telecom services are low compared with most other current and prospective
US FTA partners."”

New foreign entrants were able to gain substantial shares of the Swiss
national long-distance and international markets for fixed-line services; in
2002, 32 and 46 percent respectively (WTO 2004b). However, Swisscom
retains a dominant role in the local market.’® In 2001, the independent reg-
ulator, the Federal Communications Commission (ComCom), attempted
to unbundle the local loop and dismantle the federal monopoly on network
infrastructure. Those efforts were defeated in Swiss courts. The Swiss Fed-
eral Council then approved a telecommunications reform package.

The first part of the reform proposal, which took effect in April 2003,
gave ComCom the legal authority to order Swisscom to provide leased lines
at cost-oriented prices. ComCom then ordered Swisscom to lower its inter-
connection rates by between 25 percent and 35 percent, starting in January
2004 (WTO 2004b). As the USTR report notes, “The ComCom decision is
retroactive for the past three years and will ultimately force Swisscom to
reimburse tens of millions of Swiss francs to Sunrise and MCI WorldCom,
Swisscom’s direct competitors” (USTR 2005¢c). However, claiming that its
rates were already aligned with those of EU members, Swisscom took the
ComCom decision to Federal Court, which approved the appeal for formal
reasons in October 2004 and referred the matter back to ComCom for
reassessment. In an order issued mid-June 2005, ComCom made a fresh deci-
sion that is, however, largely identical in content to its 2003 decision. Swiss-
com has announced that it will challenge this decision in Federal Court.

In the second part of the reform proposal, the Swiss Federal Council rec-
ommended amending the Law on Telecommunications to unbundle Swiss-
com’s local loop, eliminate state authorization requirements for market
access, and establish an independent body to resolve disputes between users
and providers of telecommunications services simply and quickly. After
deliberating on these proposals, in October 2004, the lower house of the Par-
liament (the National Council) passed legislation to allow telecom operators
to set their own fees and charge their clients directly for the use of subscriber
lines, to unbundle the local loop, and to allow operators physical access to
the cabling network. In its resolution of June 2005, the Senate (Council of
States) went a step further with liberalization. The two Parliamentary
Councils will have to reconcile their differences in the coming months.

The USTR has evaluated the issue of termination charges for mobile calls
in Switzerland. Switzerland’s rates are said to be particularly high, and there
is no regulatory oversight. Swisscom still retains substantial monopoly
power, and has succeeded in blocking any attempts by ComCom to change

17. Rankings are better for Chile, Australia, and New Zealand.

18. According to the WTO (2004b), Swisscom operates 99 percent of subscriber lines and
72 percent of the local traffic.
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the current regulation (USTR 2005¢). However, Swisscom announced in May
2005 that it will reduce its termination charges.

Postal Services

Switzerland has a dense network of post offices of different sizes. Only a quar-
ter of them record an accounting profit. Die Post/La Poste/La Posta has esti-
mated its annual operating loss to be 500 million Swiss francs (OECD 2004a).
This loss is covered by profitable business in reserved areas such as domestic
first class mail and inbound international letters.”” At prevailing exchange
rates, postal service prices remain the highest in the OECD (2004a).

Swiss postal services are divided into three market segments: reserved
services, offered exclusively by Swiss Post as a monopoly under its uni-
versal services obligations; nonreserved services, also offered by Swiss Post
under its universal services obligations, but in competition with other sup-
pliers; and liberalized services. The first segment, reserved to Die Post/
La Poste/La Posta, consists of domestic and incoming international mail
for letters. In September 2005, the Federal Council of the Swiss Federation
announced that the maximum weight of letters subject to the postal
monopoly would be reduced to 100 grams, beginning in April 2006.%

The second market segment includes outbound international services
for letters, and all postal services (domestic and international) for packages
of up to 20 kilograms. Licenses are required for all nonreserved services if
turnover exceeds 100,000 Swiss francs, newspaper and magazine sub-
scriptions exempted (WTO 2004b). Smaller services are open to competi-
tion and do not require licensing. Unlike its private competitors, Die
Post/La Poste/La Posta is obligated to provide universal service, imply-
ing that it must serve the reserved and nonreserved market segments in the
whole country at the same price (OECD 2004a).

The third market segment includes express delivery services and parcels
of more than 20 kilograms. This segment is already fully liberalized, and Die
Post/La Poste/La Posta is not obliged to provide these services universally
(OECD 2004a).

Audiovisual Services

Switzerland does not set quotas on non-Swiss or non-European program-
ming. However, film distributors and cinema companies are expected to

19. Letters are defined as any mail of dimensions not exceeding 353 x 250 millimeters, a thick-
ness of 2 centimeters, and a weight of 1 kilogram.

20. See Confoederatio Helvetica (2005b) for the announcement. At present, the incumbent firms
in the EU member states and Switzerland retain monopoly rights over letters up to 100 grams
(first-class mail, in US terminology). The EU limit is supposed to be reduced to 50 grams by 2006.
Full liberalization of the market for EU letters is planned for 2012 (OECD 2004a).
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maintain a certain diversity in the programs they offer. Since 2002, a law
permits the government to levy a nominal development tax on tickets sold
by a region’s movie theater if the government judges that the content is not
sufficiently diversified. The proceeds of the development tax will be re-
directed toward the financing of new theaters within the region that are
willing to offer greater diversity (USTR 2005c).

Professional Services

The Swiss-EU Agreement on Free Movement of Persons, signed in 2002,
marginally facilitated the employment of foreign workers by domestic Swiss
firms.”! However, professional services perfectly illustrate activities facing
market access barriers within Switzerland. Professional services are subject
to regulations in different cantons, leading to entry barriers not only against
foreigners, but also between cantons. A Swiss-US FTA could have a positive
impact on the free movement of people, as it would increase mobility between
cantons (Owen 2005).

While barriers to entry differ from profession to profession, they are per-
vasive for accountants, lawyers, architects, and engineers. Barriers include
compulsory certificates to exercise a profession, special permits to work in a
given canton, and fixed or recommended prices. The cantons grant more cer-
tificates, but authorizations to exercise a profession are still required, often
conditioned on solvency and insurance. Moreover, the Swiss Federal Tri-
bunal has refused to recognize the right of establishment by professional
firms, and supports cantonal decisions that reject certificates issued either by
another canton or by a foreign government. Hence, a professional firm may
not be able to practice in a given canton, even though the applicant has
already been recognized in another one (WTO 2004b). All of this adds up to
formidable entry barriers.

Fortunately, from a Swiss standpoint, it appears that all professional
services can be negotiated in the FTA with the United States, except for the
medical profession (Owen 2005). The Swiss health system entails compul-
sory health insurance and is heavily regulated. These features, along with
medical licensing standards, will hamper any effort to liberalize the med-
ical market.

Accounting and Auditing

Federal law stipulates that each audit firm must have at least one auditor
with Swiss residency, and that the firm itself must be registered in the Swiss
commercial register (WTO 2004b). Qualification of foreign professionals is

21. IMF (2005b) reports that the foreign labor force increased by 2 percent annually in 2003
and 2004.
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contingent on Swiss recognition of foreign diplomas by the Office for Pro-
fessional Education and Technology, although there is as yet no system of
accreditation within Switzerland (WTO 2004b).

Legal Services

Access to the legal profession improved following a federal law, enacted
in June 2002, aimed at harmonizing requirements across cantons. The law
requires a period of practice of at least a year in Switzerland, and an equiv-
alent law diploma for foreigners (WTO 2004b) awarded by a country that
Switzerland recognizes: mainly EU and EFTA states. There is no indication
that US legal diplomas are currently recognized.

Architecture and Engineering

Practicing architecture and engineering does not require a license. Entry
may be difficult for foreigners, but under the law, they are accorded
national treatment if they have worked for two years in Switzerland (WTO
2004b). However, prior practice requirements may differ across cantons.
The European Union has requested the removal of prior practice require-
ments in the canton of Lucerne (European Commission 2002), and the fed-
eral government is now trying to harmonize requirements at the federal
level to comply with EU standards (EIU 2005a). Recommended prices are
published every year by the professional association, the Swiss Society of
Engineers and Architects (SIA) (WTO 2004b).

Other Service Sectors

Other service sectors, such as taxis, restaurants, and hotels, are highly
regulated. Licenses are exclusively valid in a given canton (OECD 2004a).
For arts and crafts, a Switzerland Ministry of Economy report found that
not one of the 15 different categories is harmonized across the 26 cantons
(OECD 2004a). Finally, as mentioned above, the medical profession is
protected by strong entry barriers, with fees usually fixed at the cantonal
level (WTO 2004b).

Recent Developments

The process of changing Swiss legislation regarding the service sector was
launched in 2002, and should continue in 2005 or 2006. While residency
requirements are bound to persist, other restrictions are expected to be
removed. Switzerland Ministry of Economy officials expect better terms for
intracorporate transfers, allowing personnel to remain for five years in
Switzerland (Owen 2005). In addition, the nationality requirement for the
composition of boards may be lifted in the near future. The Swiss-American
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Chamber of Commerce has recommended that members of a governing
board have any nationality within the range of WTO members (Owen 2005).

Services Trade Negotiations in Selected
US Bilateral FTAs

For the most part, we focus our analysis of phaseouts on those in US FTAs
because the United States has pushed the envelope furthest in bilateral
negotiations on services. In recent negotiations, such as US-Australia (2004)
and US-Singapore (2003), the parties have used a “negative list” approach,
meaning that all services are covered except for those specifically reserved.
By contrast, Switzerland and EFTA have adopted the “positive list”
approach, meaning the covered services must be specifically identified. The
negative list approach inherently leads to broader coverage.?> However,
some of EFTA’s bilateral pacts, such as EFTA-Singapore (2003), go well
beyond commitments at the multilateral level.

As we hold high expectations for the potential liberalization of services
in a Swiss-US FTA, we concentrate on US negotiating results to establish a
benchmark. This section reviews the main points regarding services trade in
the US-Australia and the US-Singapore FT As. The first part reviews the crit-
ical points of the US-Australia FTA provisions related to audiovisual, finan-
cial, express delivery, telecommunications, and professional services. The
second part reviews the US-Singapore FTA provisions for similar service
industries, and compares selected features of the US-Singapore FTA with the
EFTA-Singapore FTA.»

US-Australia

Inbroadcasting and audiovisual services, the Australian commitment to give
US films and television programs some access to cable, satellite, and the Inter-
net was seen as a major accomplishment (USTR 2004b). However, Australia’s
list of reservations ranked among the most detailed and complex of all nega-
tive lists in the audiovisual sector (Bernier 2004). Australia retains its existing
commercial television quotas: 55 percent of programs must have Australian
content. Content quotas for commercial radio remain at levels of up to 25 per-
cent, and subscription television firms—pay TV—must spend 10 percent
of their budgets for drama and general entertainment channels on new

22. The GATS uses a positive list approach.

23. We selected Singapore as the case study for comparison based on the statement by the
EFTA Secretariat that Singapore is the most advanced EFTA agreement on services, and
because both parties are developed countries.
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Australian drama.? Finally, minimum “subquotas” for dramas and docu-
mentaries for adults and children are permitted to ensure the preservation of
local culture (Bernier 2004). The only thing Australia conceded in the audio-
visual sector was its ability to implement tighter quotas or more restrictive
measures, especially with respect to new media services (USITC 2004b).

In financial services, the agreement guarantees that Australia will extend
national treatment and MFN status to private-sector management of its civil
service pension funds. It allows US asset management firms to sell portfolio
management services to Australian mutual funds, and improves the trans-
parency of financial services regulations (USTR 2004b). Australia retains the
international investment screening mechanism embodied in its old foreign
investment policy. As implemented by the Foreign Investment Review
Board (FIRB), the policy creates modest barriers against inbound investment.
However, investments in new financial services companies and acquisitions
of existing ones of less than 800 million Australian dollars are exempted from
the investment screening mechanism (the threshold was previously set at
50 million Australian dollars). Australia also agreed to lock in existing “good
practice” regarding its review of acquisitions in the banking and insurance
sectors. A side letter on financial services commits Australia to pursue the
current practice of a restrained approach by the FIRB.%

In insurance, the FTA covers life, nonlife, reinsurance, intermediation
(brokerage) for marine, aviation, and transport (MAT) services that are aux-
iliary to insurance but not covered by GATS, and key cross-border insur-
ance products. Under the agreement, US life insurers may expand their
branches in Australia, a practice that was previously prohibited.

The agreement recognizes express delivery services as a unique service
sector, and makes important commitments to maintain market access. It
also contains provisions to facilitate customs clearance, which is critical to
the efficient operation of express carriers.

In telecommunications, the USITC (2004b) describes several impor-
tant “WTO-plus” obligations for major suppliers included in the agree-
ment, including resale, provisioning of leased circuits and co-location. The
agreement guarantees the independence of regulatory bodies and ensures
that the regulatory agency cannot have a financial interest in any supplier
of public telecommunications services. It also commits Australian regula-
tory bodies to consult with interested parties before issuing regulations,
to seek public remarks on prospective rules, and to publish all relevant
regulations. Improved transparency is intended to ensure nondiscrimina-
tory access for US firms on public telephone networks operated by major
carriers. As with the Singapore FTA, however, the definition of “major

24. The agreement allows Australia to increase the funding requirement up to 20 percent, and
to extend the 10 percent requirement to other genres.

25. The side letter encourages a process of government-to-government consultation and peri-
odic revisions of the investment screening mechanism (USITC 2004b).
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carriers” excludes mobile service providers, which means that cost-based
interconnection rates are not the norm for these providers.? In fact, Aus-
tralian mobile carriers have recently demanded higher termination rates
(USITC 2004b).

In professional services, the agreement creates a working group that
encourages the relevant bodies to harmonize their criteria for licensing and
certifying professional service suppliers and recognizing professional cre-
dentials (USTR 2004b). However, the agreement does not directly alter state
regulation of professional services in either Australia or the United States.
Nor does it contain commitments for the temporary entry of businessper-
sons. The professional services commitments in the FTA are limited by its
annexes, which reiterate that the two countries’ commitments need not
exceed those accepted under the market access provisions of Article XVI of
the GATS (USTR 2004a).

In addition, the commitments made in the FTA are explicitly precluded
from impinging on the existing rules of subfederal units. This limitation
applies to commitments on national treatment, MEN treatment, local pres-
ence requirements, performance requirements, and senior management
provisions (USTR 2004b). However, since the FTA makes no reference to
new rules enacted by subfederal units after the FTA is ratified, there appears
to be some scope for future federal-level agreements that could override
new subfederal rules.

US-Singapore

In banking services, the US-Singapore chapter on financial services contains
core obligations regarding nondiscrimination, MEN treatment, and addi-
tional market access obligations, and guarantees several conditions of
access in the banking sector. Singapore must remove its ban on new licenses
for full-service banks within 18 months, and within three years for whole-
sale banks. US banks must have access to Singapore’s local ATM network
within two and a half years for locally incorporated Singapore banks, and
within four years for all other banks. Qualified US banks can open up to
30 branches and service locations; before the FTA, they could only open up
to 15. US firms can offer asset and portfolio management and securities ser-
vices in Singapore by establishing or acquiring local firms. Finally, US firms
can offer pension services under Singapore’s privatized social security sys-
tem, with more liberal requirements regarding the number of portfolio
managers who must reside in Singapore.

For insurance, all US and Singapore suppliers are assured fair and
nondiscriminatory treatment and market access. Singapore has generally

26. However, mobile service providers are required to comply with the country’s WTO
commitments.
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been recognized for its open insurance market. However, the FTA ensures
further liberalization in the sector. It guarantees US firms access to cus-
tomers in Singapore through subsidiary or branch offices located there;
this covers life and nonlife insurance, reinsurance, insurance intermedia-
tion, and insurance auxiliary services. Significantly, the FTA also allows
US insurance companies to sell MAT insurance, intermediation of re-
insurance and MAT insurance, and insurance auxiliary services to cus-
tomers in Singapore from offices in the United States. US firms can continue
to sell reinsurance services to Singapore customers in the same manner.
Finally, the FTA includes an innovative provision that allows licensed US
insurers to provide new insurance products to their business customers in
Singapore without prior regulatory approval. Meanwhile, the United
States took a reservation: “The Overseas Private Investment Corporation
insurance and loan guarantees are not available to certain aliens, for-
eign enterprises or foreign-controlled domestic enterprises” (USTR 2003a,
Annex 8A).

In securities, the FTA guarantees market access, national treatment,
and MFEN treatment, opening Singapore’s market to US investment firms.
US investment firms that establish mutual funds in Singapore can use per-
sonnel based in the United States to manage the securities held in the fund
portfolios. In addition, Singapore commits to easing the local staffing rules
for US asset management and insurance companies that offer market
access for their investment products to the Central Provident Fund, Singa-
pore’s mandatory national savings scheme (USITC 2003).

For telecommunications, the US-Singapore FTA addresses interconnec-
tion, resale of services, regulatory procedures, and nondiscriminatory access
to the market. It ensures that all US telecommunication companies have mar-
ket access to all of Singapore’s telecommunications sectors,” and those com-
panies are permitted to access the market in different ways: They can acquire
or build local facilities, link their US network with a network in Singapore,
or lease lines from Singapore firms. Singapore’s telecom regulatory author-
ities commit to open and transparent administrative procedures (USITC
2003). However, the United States took a reservation to protect its restrictions
on ownership of US radio licenses (USTR 2003a, Annex 8A).

The agreement guarantees that Singapore will improve market access
to US providers of professional services and ease entry procedures for
legal, architectural, engineering, and other professions. Singapore reduced
the fraction of directors of engineering and architectural firms that must
be professionally accredited in Singapore from two-thirds to more than
half. It commits to entirely eliminate local ownership requirements for US
land-surveying firms by 2004, to ease restrictions on US law firms that

27. By contrast, under the WTO, Singapore has committed to giving market access in select
telecom markets to only three foreign telecom providers.
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form joint law practices in Singapore, and to recognize degrees earned
from certain US law schools to be able to admit their graduates to the
Singapore bar (USTR 2003a, 2003e). However, it included reservations
regarding the residency requirements of architects, registration and resi-
dency requirements for auditing services, and national treatment for engi-
neering services.”®

While Singapore took a reservation regarding its postal services, the
FTA guarantees further liberalization of Singapore’s express delivery ser-
vices by giving market access to US services suppliers and improving cus-
toms administration.”” The FTA guarantees national treatment and MFN
status to all US audiovisual services.

However, Singapore took two reservations concerning cultural services
in Annex 8B. These apply to basic obligations regarding national treatment,
MEN treatment, and market access, and cover existing as well as future mea-
sures. The first reservation relates to broadcasting services, meaning that Sin-
gapore limits its obligation regarding television content broadcasts for local
audiences (USTR 2003a). The second reservation applies to distribution and
publication of printed media, meaning “any publication containing news,
intelligence, reports of occurrences, or any remarks, observations or com-
ments relating thereto or to any matter of public interest, printed in any lan-
guage and published for sale or free distribution at intervals not exceeding
one week” (Bernier 2004). The purpose of these reservations appears to be to
protect Singapore’s public from provocative US television shows or arguably
defamatory media reports (Bernier 2004).

Comparing US-Singapore with EFTA-Singapore

The US and EFTA FT As with Singapore are contemporary agreements, and
in both cases, most of the negotiation took place in 2002. Both agreements
address key service issues in a chapter of general commitments, accompa-
nied by specific chapters or annexes dealing with financial services and
telecommunications.*’ In their comments on services provisions, US and

28. The first reservation relates to restrictions on the temporary entry of professionals. The sec-
ond reservation relates to the requirement for 51 percent local ownership of services in engi-
neering corporations and, in the case of engineering partnerships, full local control of assets
and profits. The USTR (2003e, 10) argues that these reservations “severely constrain US firms
trying to open a Singaporean operation for single projects and requires them to give technical,
managerial and financial control to outsiders in order to establish a long term presence.”

29. For example, the agreement requires Singapore to prohibit its postal authority from sub-
sidizing its express letter service in a way that gives the authority an unfair commercial
advantage in express delivery services.

30. Unlike the EFTA-Singapore FTA, the treatment of “Temporary Entry of Business Per-
sons” receives a full chapter in the US-Singapore FTA.
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EFTA authorities stressed that they broke new ground, well beyond what
has been achieved at the multilateral level. Chapter appendix table 5A.1
compares of the treatment of the core provisions on general services in both
agreements. While the negotiated texts are quite similar, there are impor-
tant differences in the scope of the two agreements.

As mentioned above, the US-Singapore FTA adopts a negative list
approach to the core provisions, namely market access, national treatment,
and MEN treatment. There are relatively few exclusions for domestic reg-
ulation and the entry of business persons. US-Singapore also goes beyond
the EFTA-Singapore FTA in areas such as local presence and transparency
measures (chapter appendix table 5A.1). By contrast, the core services pro-
visions in EFTA-Singapore were negotiated on the basis of positive lists
that identify sectors and measures where the commitments apply. EFTA-
Singapore also applies the positive list approach to other provisions, such
as the entry of businesspersons and domestic regulations (chapter appen-
dix table 5A.1).

Recommendations for Services Trade

Working together, Switzerland and the United States can set a high stan-
dard for future bilateral FTAs as well as WTO negotiations in the Doha
Round and beyond. With these ambitions in mind, we offer the following
recommendations.

B Both countries should abolish citizenship and residency requirements
for senior professionals, managers, and directors, except in very short
(negative) lists of reserved activities. In particular, financial firms based
in each country should be able to offer mutual funds and portfolio man-
agement services in the other country without establishing a physical
presence there.

B Asageneral rule, again with negative lists, each country should extend
umbrella national treatment and unconditional MFN rights to the other
for their service sectors. The negative lists could contain state and can-
tonal exceptions to the national treatment requirement. However, a
state and cantonal working group should be created to work on the
progressive abolition of these subfederal exceptions.

B Asin the US-Australia FTA, the Swiss-US FTA should establish a pro-
fessional services working group to review professional diplomas and
credentials, and recommend the mutual recognition of those degrees and
standards that the working group determines are essentially equivalent.
It should have an adequate budget to engage experts to assist in making
these determinations.
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To deal with issues raised by FIFO delivery of professional services,
the European Union is gradually adopting a “driver’s license model”
to facilitate the practice of law among member states.’! American law-
yers are generally excluded from the EU system.> However, some-
thing akin to the driver’s license model might be adopted for FIFO
services between the United States and Switzerland in the context of
the FTA.

The FTA should extend the scope of insurance and reinsurance that can
be sold in one country by properly capitalized and regulated firms based
in the other country, without additional capital or regulatory require-
ments. In other words, for designated lines of insurance, Switzerland and
the United States should accord mutual recognition to firms based in the
other country. For the United States, this provision will require the assent
of key states, which should be obtained before the insurance mutual
recognition clause comes into effect.

Switzerland should commit to enacting its proposed new electricity
supply law and comparable natural gas legislation as auxiliary pro-
visions to the FTA. Similarly, it should commit to pursuing the initia-
tives launched by ComCom with respect to interconnection terms and
rates.

Although Swiss firms might have limited interest in enhanced access
to the US telecommunications and information services market, never-
theless, the United States should use the FTA to advance its lib-
eralizing agenda. In particular, the United States should permit
ownership of cable networks, direct satellite broadcast, provision of
satellite services, and provision of information services by bona fide
Swiss firms.

Although Switzerland does not set quotas on programming of non-
Swiss origin, the new nominal development tax that was enacted in
2002 could have a negative impact on US film distributors and cinema
companies. Switzerland should commit to consult with the United
States before imposing this tax.

We believe that the Swiss-US FTA can push the envelope of services

liberalization well beyond what has already been accomplished in GATS,

31. Once a driver’s license is issued, it remains valid until it expires (a time limit) or until it
is revoked (for bad driving). Following this approach, the EU approach allows lawyers to
practice among the member states, once they pass a qualifying test. The legal license may
need to be renewed periodically, and may be revoked upon a showing of incompetence or
malpractice.

32. By contrast with continental Europe, Britain has a more open market for legal services.
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and even beyond the US-Australia and US-Singapore FTAs. Both Switzer-
land and the United States have already reduced or eliminated the most
obvious barriers to services trade, so the field is clear to attack the more
subtle barriers. Both countries are also highly service-oriented, in shares in
GDP, drivers of productivity, and prospective growth in international
trade. Bilateral exchange of services can only flourish with further liberal-
ization. But this includes the public as well as the private sector, and so we
turn to the issue of government procurement.

180 THE SHAPE OF A SWISS-US FTA

Institute for International Economics | www.iie.com



(abpd 3xau sanunuod ajqpy)

‘buipjoyaieys ubiaioy
uo Jwi| 9bejusdiad wnwixew jo swid} ul jeyded
ubia.04 jo uonedidinied syl UO SUOIIRIWI| JO [eAOWDY

*91N1UdA ulof
10 Ay3us [eba] Jo sadAy dyidads auinbai 1o 1Sl
1eY3 S2JNSeaw pue 1101295 Jejndiyied e ul pakojdwa
9q Aew 1ey) suosiad Jo Jsquinu Andino S9DIAISS
J0 A1quenb ‘suoioesuel S92IAISS JO aNnjeA ‘siapinoid
S9DIAJIDS JO J3qUINU UO SUOIIRIIWI| JO [BAOWSY
‘usyemapun
9Je SJU3WIWWO0D dY12ads YdIYMm Ul s10309s 03 saljddy

(P)
*SJUSWIIWIWOD |euoiippe 01 bune|al sbupjenspun ()
@

)

'SS92Dk 13)JeW U0 SUOIpUOD pue ‘suoieliwl| ‘swisl (e)

‘Sjuswiliwiod Jo Co_umquEm_Q—t_ 10j 2welj swli}

"JUsWeal] [eUOIIEU UO Suolledyljenb pue suoipuod

Jy1dads-A13unod sayidads s|npayds yoeg

“(3s1] 2An1s0d)
AJUO 5103295 Pa1IIWWIOD Ul SIDIAIDS Ul dpel) bulldaye
1JUSWUIDA0D |ed0] 10 ‘|euoibal ‘jesauad Ag sainsesn

*24n3udA Julof 10 A3us |63 Jo sadAy dydads aiinbau

10 12141594 1_Y1 S2INSEaW pue 1103035 Jejndiled e

ul pakojdwa aq Aew 1ey3 suosiad jo Jaquinu ‘andino

$921A3s Jo A1puenb !suojidesuel) S92IAIS JO aNjeA
‘s1apinoad $92IAIS JO JAqUINU UO SUOIIR)IWI| JO [eAOWDY

Juswaalbe
9Y1 Ul payidads asoyl 1dadxa 5103095 ||e 01 saljddy IR RIRENTEINY]

'S1010311p JO spJeoq
pue Juswabeuew 101Uds JO ‘sJusWAIINbaI SdURWIOY
-19d ‘@ouasaid |eD0]| ‘sS2IdE 1934RW ‘JUSWILAI} UOIIeU
P3J0OAR) 1SOW PUP 1USW1LAI] [BUOIIRU 0] SUONdadXd

-9|NPaYdDSs apn|dul (S101035) g8 pue (Sainsesul) Y8 Xauuy s9|Npayds

*(351] 9A1ROU) SIDIAISS Ul dpeI} JSPI0]-SSOID Buldayje
JusWUIaA0B |d0] 10 ‘[euoiBal ‘|esjuad Ag sainsea|y sainseaw jo adodg

V.14 210debuis-y 143

V.14 210debuis-sn way|

$321A13s Ul suoisinoid [esauab pardsIes L°Ys djqel

Vs xipuaddy

181

Institute for International Economics | www.iie.com



'SLVS JO ¥IA SPIMY
o11uensind suolienobau Jo s1 NSl JO MIIASI JUlOf
"S92IAIS Ul 9pel]
Bunoaye suoisdap aanessiuiwpe Aued ayy Jo 1sanbai
9Y31 1e M3IASJ 01 dURISUL [eallgae saYsIige1sa Auied yoeg

"9DIAIS A1 JO UOIsIA0Id Y1 01 SUONDLIISDI 9]
SDA[9SWIAY] Ul 30U PINOYS pue ‘@3I9S 9y3 Jo Aljenb ayy
2INsU3 0] A1BSS3DOU UBY] SWOSUSPING 10W 10U BLISILD
JusJedsuel) pue 9A1123[qo UO Paseq 3 PINOYs SJusW
-a1inbau asusd)| pue uonedylienb oy buneja. sainsea|y

‘uonezuoyine saiinbal Aued e a1sym sased uj uoisPIp
[euy pue s1sanba. JO SN1e1s INOge WIOUI 03 JUSWWWOD

‘usyemapun
9Je SjuUSWIWWOD dY1dads YdIym ul $10109s 01 saljddy

"$S92DP 19)JeW U0
90UaJ3)aJ [eJaUab UeY) JSYI0 UoIsIAoLd JudjeAINba ON

"JudWaaIbe 3Y3 JISPUN PIAISPISUOD $101D3S Ul AlUO

IAX3UUY (9)

"SLVD JO [IA PUB A S3211Ie YHIM 35UBPIOdIR Ul (SYHIA)
sjuswaalbe uoniubodaJ [eninw pue sJUBWSIBY (B)
:N4W 03 suondadsx3

"3DIAJI3S DY} JO UOISIA0I DY) 0} SUOIIDLIISI ]
SOAISWAY Ul 30U PINOYS pue ‘J1AIas 9y} jo Aljenb ay
2INsud 01 A1BSS3I3U URY] SWOSUSPING I0W 10U BLIDILID
juasedsues) pue 9A1D3(GO Uo paseq aq PINOYs SIUSW
-24inba1 35UdI| pue uofedyljenb 03 Bulie|al saInses|

‘uolnezuoyine saiinbai Aued e s19ym sased ul uoIsIdIP
[euy pue s1sanba. JO SNIeIS INOge WIOUI 03 JUSWHWWOD)

"92INIDS
e Jo A|ddns 19p10g-s5042 3Y3 404 UONIPUOD ke se ‘A10]
-14J91 S1I Ul JUSPISAI 9q 01 40 ‘9s1dIa1ua JO Wi Aue Jo
92UJ0 aAl1RIURSAIdRI B UlRIUIRW JO YsI|qelsa 0] Aled

J19y30 ay3 Jo Ja1jddns 231A49s e aainbai jou |jeys Aued y

‘g8 pue g Saxauuy Ul payidads ssajun ‘saz

'S9OUBISWINDAID 1| Ul JUSWILSI} N4IA [eUORIpUOdUN

suole|nbal snsswoqg

9ouasaid |ed0T

JusWieal) [euoneN

luswiean

(N4w) uoneu
Pa10AR) ISON

V14 @10debuis-y1 43

V.14 a1odebuis-sn

(panunuod) sa31A13s ul suoisinoad [eiauab payds|as L'Vs ojqel

2

Institute for International Economics | www.iie.com



"(£002) Asnpuj pue apei] jo Aisiulyy aiodebuls pue (B€00Z) Y1SN :5224N0S

SIUSWIIWWOD) dY123dS-A13UN0D) YIM SX3UUY
1UDWIILDI] UOIIEN-PIOAR-1SOIA UO XaUUY
S9DIAIDS [eIDURUIH UO XdUUY
SUOIIEDIUNWIWODI|3| UO Xauuy

9€-LT S9PIY

3|Npayds
Jeuolieu yoes Japun paje|ndils suonedyijenb
pue SUOIIPUOD UO PISe] 348 SJUSWHWWOD) "9IAISS ©
Jo A|ddns ay3 01 30adsas yym ‘Aued e jo usrddns adia
-13s e Aq pakojdwa a1e oym Aued e jo suosiad [einieu
pue sia1jddns 321A19s 03 paruesb si ssadxde Aiesodwa |

“193deyd 3y} JO S3|dIME I3Y10 Uo
S9DUDIDJDI [RI2USH URY) J3Y30 UOoIsIA0Id JujeAInba ON

‘L1l pue ‘ol ‘g si1deyd 01 saxauuy

SU0SIad ssauisng Jo Annug Alesodwa] || J91deyd
S92IAIDS |edueUl 0| J91deyd
suoneduNWWod3|9] 6 Ja1deyd

S9DIAIDS Ul dped] g Jardeyd

a10debuls Aq paredoididal sem

UoI$SOU0D sIy] “s|euolssajold ueasodebuis jo salob

918D JUDIDYIP 404 SBSIA YIOM Q0t'S JO ‘1593 1) ew

Joge| 03 193(qns 10U ‘Juelb [eUOIPPY "S1S91 }XIeW

Joqe| Joj paau Inoyum skep 06 01 dn 10} S1I03SaAUI
pue SI0}ISIA SSaUISNQ 104 SS93de Aleiodwia) s94Nd9S

"91eP 9A1123443 1Y} pue suole|nbal jeuy

40 uonedl|gnd usaMIS( SWI} 3|JRUOSE) MO||e pUR

suone|nbal pasodoid 03 30adsal Yyym suosiad paisd
-191U] WO PAAISIDI SJUSWIWOD DAIIURISONS SISSAIPPY

‘s91epuewW 353Y1 YUM A|dwod 01 ainjie} J0) SUOSeal Jo
S92IAISS Ul 9pes) bunoaye sbuijni aAnessiulwpe pue
‘sainpasoud ‘suonenbai ‘smej jo uonedijgnd sazepueyy

*133deyd ay3 ul papnjpul sainsesw buiplebas suosiad
J0 sauInbul 01 puodsal 03 SWSIU_YISW JO JUSWYSI|ge1sT

SIDIAIDS UO
suoisinoid Jo 195 ||n4

suosiad
ssauisng jo A13u3

sainseaw Aduasedsues)

183

Institute for International Economics | www.iie.com



	Chapter 5: Services Trade
	Barriers to Trade in Services: United States
	Financial Services
	Telecommunications Services
	Professional Services

	Barriers to Trade in Services: Switzerland
	Switzerland's Competition Law
	Financial Services
	Network Industries
	Audiovisual Services
	Professional Services
	Recent Developments

	Services Trade Negotiations in Selected US Bilateral FTAs
	US-Australia
	US-Singapore
	Comparing US-Singapore with EFTA-Singapore

	Recommendations for Services Trade
	Appendix 5A



